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Note Signed for Accommodation by Officer of 
Bank 


An officer of a bank, who indorses a note payable to the bank 
for the purpose of enabling the bank to borrow money there- 
on, although he receives no consideration for his indorsement, 
is not regarded as an accommodation indorser and he will be 
liable on the note to the bank or to a subsequent holder. Com- 
mercial Investment Co. v. Graves, Court of Civil Appeals of 
Texas, 182 S. W. Rep. (2d) 439. 

In this case one Vanham indorsed a note payable to the 
Commercial National Bank of which he was an officer and 
director, so that the bank could borrow money on the note from 
the Reconstruction Finance Corporation. Vanham received 
no consideration for his indorsement. The note later came to 
the hands of the plaintiff, Commercial Investment Company, 
which was organized with the same stockholders and officers as 
the bank for the purpose of taking over the assets of the bank. 
It was held that the plaintiff could enforce the note, although 
Vanham received no money or other tangible consideration for 
his indorsement. The personal interest which he, as an officer 
and director of the bank, had in the transaction was a sufficient 
consideration. In its opinion, the court wrote: 


After a careful consideration of the authorities, we have definitely 
decided that it is the settled law of this State that where an officer, 
director and stockholder of a bank signs a note of the bank, either as 
maker or endorser, with the view of improving the assets of the bank 

NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §342. 
, 73 





14 THE BANKING LAW JOURNAL 


and to enable it to borrow money, he is not in law regarded as an ac- 
commodation signer or endorser, and such note is not accommodation 
paper. The personal interest which such officer, director and stock- 
holder has in seeing the bank secure the money it needs and the benefit 
which he may ultimately receive by reason of such loan to the bank 
is in part the consideration for his signature, and he cannot be re- 
garded as an accommodation signer of the note. 

The authorities to this effect are numerous: 8 C. J. pp. 255 and 
256, § 403; 11 C. J. S., Bills and Notes, page 297, § 742; 7 Am. Jur. 
p. 939, § 244; 95 A. L. R. Annotations pages 534 et seq.; Robertson 
v. City Nat. Bank, 120 Tex. 226, 36 S. W. 2d 481; Shaw v. McShane, 
Tex. Com. App., 50 S. W. 2d 278; Barr v. Huitt, Tex. Civ. App., 76 
S. W. 2d 587; Whiteman v. Bishop, Tex. Civ. App., 289 S. W. 730; 
Com. Nat. Bank v. Goldstein, Tex. Civ. App., 261 S. W. 538; Exum 
v. Mayfield, Tex. Civ. App., 286 S. W. 481. 

Appellant (appellee?) contends that even though the paper may 
have been based upon a consideration, so long as it was hypothecated 
with the Reconstruction Finance Corporation, that after the Recon- 
struction Finance Corporation was fully paid and the note returned to 
the Commercial National Bank, it became accommodation paper as 
between him and the Bank. We overrule this contention, because, 
first, the note being based upon a consideration it was not accommo- 
dation paper, and, in the second place, appellant having permitted the 
note to remain for some time as an asset of the Bank and to be trans- 
ferred to the appellant as an asset of the Bank is not now in a position 
to assert that the note is not a binding obligation as to him. This is 
true notwithstanding the fact that the Bank never became insolvent 
and notwithstanding the fact that the officers, directors and stock- 
holders of the appellant may have had full knowledge of all the facts 
surrounding appellee’s signing of this note, because in the eyes of the 
law the note was based on a consideration. 

What is said in Markville State Bank v. Steinbring et al., 179 
Minn. 246, 228 N. W. pages 757, 759, has a bearing here. The Court 
says: “The question of estoppel has not been greatly urged in the 
arguments. Upon the facts here presented, it seems quite clear that 
defendant is estopped from questioning the validity of this note as an 
asset of the bank. By taking part in the reopening of the bank as one 
of its directors, inducing such reopening on the faith of his note, hold- 
ing it out by his reports to the banking department as a valid asset, 
and remaining a director for many years, he should now be estopped 
from questioning the validity of his note. The bank, by reopening 
and continuing in business for many years, has so changed its position, 
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on the faith of this and other assets contributed to enable it to reopen 
and continue in business, that it must be apparent that to now hold 
this note and other like securities of no value would result in serious 
loss and injury to the bank. Defendant concedes that, as to creditors 
of the bank in case of insolvency, he would be estopped. We think the 
facts shown here go beyond that and show an estoppel as against the 
claim of the bank as well.” 

In the case at bar the note being based upon a consideration at the 
time it was signed by appellee, it became a binding obligation and not 
subject to the contention that it was accommodation paper. The jury 
finding that there was not any consideration is contrary to the law 
and cannot support the judgment for appellee. 

The above holdings are based upon facts apparent of record and 
fundamental in their nature and must be noticed, though not properly 
presented in appellant’s brief. 

Appellee (Vanham) contends that inasmuch as appellant extended 
the time of payment of the note without his consent he was thereby 
released. ‘The note contained the following provision: “and consent 
that time of payment may be extended without notice thereof to any 
of the sureties of this note.” ‘This constituted a waiver on the part of 
appellee of his right to be notified of any extension of time of payment 
and gave his consent that time of payment might be extended. Darby 
v. Farmers’ State Bank, Tex. Civ. App., 253 S. W. 341; National 
Bank of Commerce v. Kenney, 98 Tex. 293, 83 S. W. 368; Jackson v. 
Home Nat. Bank, Tex. Civ. App., 185 S. W. 898; Commonwealth 
National Bank v. Goldstein, Tex. Civ. App., 261 S. W. 588; Sharpe 
v. National Bank, Tex. Civ. App., 272 S. W. 821. 

Appellee contends further, however, that he not only did not con- 
sent to the extension, but, on the contrary, refused to sign the exten- 
sion agreement, thereby withdrawing any consent he may have pre- 
viously given. Having consented in a written stipulation in the note 
to any extension of time of payment, it is doubtful if he could there- 
after revoke that consent. However, having already concluded that 
the note was based upon a consideration appellee was not a surety and 
secondarily liable thereon, but was primarily liable. While the exten- 
sion agreement signed by Graves would not be binding on appellee, it 
did not have the effect of releasing appellee from his primary liability 
on the note. 


The motion for a rehearing is granted, the judgment of the trial 
court reversed and judgment here rendered that appellant recover of 
appellee the full amount of principal, interest and attorney’s fees pro- 
vided for in the note sued on herein, together with costs of this and the 
court below. 
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Bank Not Liable in Failing to Stop Payment of 
Check 


A bank will not be liable to its depositor in neglecting to 
stop payment of a check where the number of the check is 
incorrectly stated in the stop payment order, although the 
check is correctly described in all other particulars. John H. 
Mahon Company v. Huntington National Bank, Court of 
Appeals of Ohio, 28 N. E. Rep. (2d) 688. 

In this case the plaintiff company drew a check on the 
defendant bank for $1,085.14, dated October 26, 1987, payable 
to the order of the Auto Mutual Indemnity Company and 
bearing the number 1485. Later, the plaintiff company, 
through its manager, directed the defendant drawee bank to 
stop payment of the check, the manager at the same time 
signing a stop payment order at the request of the bank. 

In describing the check, the plaintiff's manager, through 
error, gave the number of the check as 1484 instead of 1485. 
When the check bearing the number 1485 came in, the bank’s 
bookkeeper concluded that there were two checks, one number 
1484 and one number 1485; that check 1484 was a duplicate 
of 1485 and that it was the intention of the plaintiff to stop 
payment of check 1484. The bank, therefore, proceeded to 
pay 1485. In these circumstances, it was held that the bank 
was not liable in making payment of the check. The opinion 
of the court in this case reads as follows: 


The case is before us upon appeal from the finding of the Court of 
Common Pleas. A jury having been waived the matter was submitted 
to the court, and upon application the court made a separate finding 
as to fact and of law. ‘The matter in controversy is sufficiently detailed 
in the court’s conclusion of fact, which may be summarized to the effect 
that on October 26, 1937, the plaintiff was a customer of the defendant 
bank and on that day it issued its check No. 1485 in the sum of 
$1,085.14 payable to the order of the Auto Mutual Indemnity Com- 
pany, and drawn on its checking account; that on November 3 the 
plaintiff, through its president who was then in Cincinnati, instructed 
his office manager in Columbus by telephone to stop payment of the 
check; that on the following day the manager telephoned the bank to 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $1464. 
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stop payment but misdescribed the check, directing the bank to stop 
payment of No. 1484, the check being correctly described in other 
respects. ‘The defendant bank advised the Columbus manager that it 
would be necessary to sign a written stop-payment order. The plain- 
tiff’s bookkeeper signed such stop-payment order upon which was a 
printed statement to the effect that 

“We understand that you will use your best efforts to avoid pay- 
ment, but agree not to hold you liable on account of payment contrary 
to this request should it be paid through inadvertence or accident.” 

The information on the written stop-payment order was trans- 
cribed on a folder which was placed with the ledger sheet pertaining 
to plaintiff’s checking account. Check No. 1485 was presented to the 
bank for payment on November 6, 1937, and was referred in regular 
course to one of the bookkeepers who compared the check with the 
description of the check contained in the stop-payment folder and 
finding it to be a differently numbered check from that desecribed, 
concluded that it was a substitute or duplicate for the check of the 
same amount and date and payable to the same payee but bearing No. 
1484, and paid the same, writing on the folder a symbol indicating that 
check 1485 was a duplicate of the check No. 1484. The court, in his 
conclusion of law, found that, in order to hold the bank liable for 
failure to stop payment, the notice to do so must be positive and un- 
qualified and describe the check with reasonable accuracy; that al- 
though the number of the check bears no relation to its validity, it 
does become a very material part of its identity; that the bank book- 
keeper was justified in concluding that there were two checks of the 
same date and amount and payable to the same payee and that the 
stop-payment order applied only to No. 1484 and did not apply to 
1485; that check No. 1485 was paid because of the plaintiff’s negli- 
gence in misdescribing such check in a material respect and not because 
of any negligence on the part of the bank. The court does not con- 
sider the effect of the agreement contained in the stop-payment order, 
or the authority or lack thereof in the bookkeeper to bind the plaintiff 
by such an agreement, 

The assignment of errors is that the judgment of the trial court 
was contrary to law and against the evidence and should have been for 
the plaintiff instead of the defendant. 

A jury having been waived and the cause tried and determined by 
the court, we do not have before us any question of error in the charge. 
Where a court upon waiver of a jury becomes the trier of facts, and | 
the evidence tends to prove the facts found, such facts will, in the dis- 
position of the case, be regarded as established by the evidence unless 
manifestly against the weight thereof. 

A check being an order by the drawer to pay his money is revocable 
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before its presentation for payment unless the bank has accepted or 
certified it or otherwise becomes committed to its payment. Kahn, Jr., 
v. Walton, 46 Ohio St. 195, 20 N. E. 203. 

The rule is stated in 5 Michie on Banks and Banking, 357, Section 
194, as follows: 

“To hold a bank to its liability for failure to stop the payment of 
a check, the stop-payment notice should be positive and unqualified. 
It must be explicit, and describe the check with reasonable accuracy.” 

Counsel for plaintiff urge that the numbering of a check bears no 
relation to the check or its validity and is solely a matter of record 
for the drawer and that the essential features of the check are the date, 
the amount, and the name of the drawer, drawee and the payee. 
Counsel for plaintiff rely upon Shude v. American State Bank, 2638 
Mich. 519, 248 N. W. 886, 88 A. L. R. 736, wherein it is held that a 
stop-payment order is sufficient if the check is described with reason- 
able accuracy, a perfectly detailed description being unnecessary. 
This case involved interpretation of a statute in reference to stop 
orders. We do not regard this case as establishing the claim asserted 
by plaintiff. 

As to the obligation of the bank to stop payment of a particular 
item, we adopt the principle enunciated in the case of Fourth & Central 
Trust Co. v. Rowe, Adm’r, 122 Ohio St. 1, 170 N. E. 439. While this 
case has reference to the liability of a savings bank, we think that the 
principles are applicable and may be paraphrased to the effect that 
the reasonable rules and regulations of a bank agreed to by a depositor, 
form a contract between the parties, but the bank is not exonerated 
from the exercise of good faith and reasonable care in payment of the 
funds upon the presentation of a check, and the burden is on the bank 
to show such good faith and reasonable care. It is stated in Hough 
Ave, Savings & Banking Co. v. Anderson, 78 Ohio St. 341, 85 N. E. 
498,18 L. R. A., N. S., 431, 125 Am. St. Rep. 707, 14 Ann. Cas. 479 
in reference to payments by a savings bank on a forged order: 

“The bank is at least bound to act in good faith and to exercise 
reasonable care with the view to avoid payment to a person who is not 
lawfully entitled to receive payment ; and, if in such case it does not so 
act in good faith and exercise reasonable care, it will be liable to pay 
again to the rightful owner of the deposit.” 

As to the payment by the bank in the instant case, the rule by 
analogy would be that the bank is bound to act in good faith and to 
exercise reasonable care after it has received a stop-payment order, to 
avoid payment to the wrong party or contrary to the order of the 
drawer. The action of the bank in paying the check has already been 
sufficiently detailed, and the question before the court, sitting as a 
jury, was whether the bank exercised reasonable care, and the court 
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found that under the circumstances of the case it did. This being a 
question of fact, we are not permitted to disturb the finding of the 
court unless it was manifestly against the weight of the evidence. We 
do not so find, 

The matter upon which the court did not pass was whether the 
printed matter on the stop-payment order signed by the agent of the 
drawer, to the effect that the bank would not be liable on account of the 
payment of the described item, “should it be occasioned through in- 
advertence or accident.” We regard this as a reasonable rule that 
might properly be binding upon one who has sought to stop the pay- 
ment of the check, and we are also of the opinion that the bookkeeper 
of the drawer of the check in signing the stop-payment order was im- 
pliedly authorized to bind the drawer by such a reasonable regulation. 
It is, however, not necessary to pass upon the question as to whether 
payment was occasioned “through inadvertence or accident,” the 
question being simply whether the bank had exercised good faith and 
reasonable care in the payment of a check on which the drawer had 
sought to stop payment but which had been misdescribed by giving 
an erroneous number. 

We see no occasion to disturb the judgment of the court below. 
Judgment affirmed. 


Bank Employees Subject to New York Labor Act 


The provisions of the New York State Labor Relations 
Act apply to the employees of banks and such employees are 
subject to the jurisdiction of the State Labor Relations Board, 
under a decision of Mr. Justice Pecora of the Supreme Court 
of New York County, rendered on January 4 in the case of 
Bank of Yorktown v. Boland. 

The court points out that the Act expressly exempts from 
its provisions certain persons such as public employees and the 
employees of charitable, educational and religious associations 
or corporations, but makes no provision for exempting banks 
or their employees. 

Mr. Richard J. Mackey, attorney for the bank, makes the 
following comment on the decision: 

The basic question involved in the Bank of Yorktown’s contention 


here is one of public policy. The language of any statute is always 
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interpreted by the courts with public policy in mind, and because of 
the impossibility of applying labor regulations to banks it has been 
our contention that public policy implies that they be excluded from 
the jurisdiction of the New York State Labor Relations Board. 

In the first place there has never been a labor union in any bank in 
the country up to the present time, and it is obvious that bank em- 
ployees are of a type that are not susceptible to labor regimentation. 

Banking is such a delicate business that needless alarm must be 
prevented in its operation; it must retain public confidence and be 
managed with caution. The alarm caused may break a strong bank 
and it has always been the policy of the state to protect banks against 
such consequences. They are public institutions and their welfare 
affect not only the stockholders but the deposits and the general 
business public. 

Our contention in relation to public policy is that you cannot sub- 
mit banking employees to labor regulations any more than you can 
submit firemen, policemen, or members of the Army and Navy because 
their duties are clothed with such a public character that the calling 
of a strike would work public havoc. The depositors could not with- 
draw their money; borrowers could not obtain their loans; the 
mechanics of the various businesses that function through the bank 
would be seriously disrupted. Imagine the condition in a city like 
New York if all of the banks were unionized and a strike was called at 
the same time in every bank. The reverberations of the disorder 
resulting from such a strike would be felt throughout the world and 
not only in New York City, and the public interest could not permit 
such a situation to occur. 


Mr. Mackey further states that the decision will be taken 
on appeal to the Appellate Division of the Supreme Court and 
to the Court of Appeals, the highest court in the state, if 


necessary. 
The decision reads, in part, as follows: 


The question now before this court is one of statutory construc- 
tion. Does the Act apply to banks and their employees? ‘The Court 
of Appeals has already held in the Metropolitan Life Insurance Co. 
case (280 N. Y. 184) that the Act includes all employees with the 
exception of those specifically enumerated in section 715; these ex- 
ceptions are employees of the state, or any political or civil subdivision 
thereof, and employees of charitable, educational or religious associa- 
tions or corporations. Obviously employees of banks do not come 
within these exceptions. Furtherfore, nothing in the Banking Law or 
any other statute exempts banks from the operation of the Act. The 
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argument that public policy forbids an interpretation which bings bank- 
ing employees within the scope of the Act cannot be sustained. Apart 
from the fact that the Legislature could have expressed such public 
policy by exempting banks and their employees from the operation of 
the Act, we find that in the Act itself there is a definite statement of 
the public policy of the state which cannot be ignored. This declara- 
tion, which is in section 700, reads as follows: “In the interpretation 
and application of this article, and otherwise, it is hereby declared to 
be the public policy of the state to encourage the practice and proce- 
dure of collective bargaining and to protect the exercise by workers of 
full freedom of association, self-organization, and designation of rep- 
resentatives of their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other mutual aid or pro- 
tection, free from the interference, restraint or coercion of their em- 
ployers. All the provisions of this article shall be liberally construed 
for the accomplishment of this purpose.” In its order in this case, 
as already observed, the Court of Appeals specifically remitted the 
action “to the Special Term for further proceedings in accordance 
with the opinion in the Matter of Metropolitan Life Insurance Co. v. 
N. Y. State Labor Relations Board decided herewith.” Thus that high 
court has already held in no uncertain language that this case is to 
be governed by the principles enunciated in the Metropolitan Life Ins. 
Co. case as to the applicability of the Act to the plaintiff. Under 
these circumstances, it is manifest that the issues raised by the plead- 
ings are such that no factual question is presented which requires a 
trial for its determination. Upon the pleadings I find that the pro- 
visions of the New York State Labor Relations Act apply to the 
plaintiff, and that the New York State Labor Relations Board has 
jurisdiction over the plaintiff and over the employees of the plaintiff. 
The motion of the defendants (for judgment on the pleadings) is 
therefore granted. It follows, of course, that plaintiff’s motion for 
injunctive relief is denied. Settle judgment and order in accordance 
herewith. 


RRS 


Payment to Person in Wrongful Possession of 
Savings Pass Book 


As a general rule a savings bank is not liable in paying a 
deposit to a person in unlawful possession of the pass book 
unless the bank is guilty of negligence in making the payment. 
Negligence in this respect may consist of a number of things 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1364. 
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such as the failure on the part of the paying teller to notice 
a discrepancy between the signature on the withdrawal slip 
and the signature on file in the bank. Where an unauthorized 
payment has been made, the burden is on the bank to prove 
that it exercised good faith, reasonable care and due diligence. 
King v. Ohio National Bank of Columbus, Court of Appeals 
of Ohio, 23 N. E. Rep. (2d) 847. 

In this case a depositor’s savings pass book was stolen by 
a neighbor and the bank paid a sum of money to him on a 
forged withdrawal slip. It was held that the bank was not 
liable. The opinion, however, does not set forth the facts indi- 
cating the presence or absence of negligence. It merely holds 
that the bank had exercised good faith and due diligence. The 
following paragraphs are quoted from the court’s opinion: 


The facts may be briefly stated as follows: The plaintiff below 
had a deposit in a savings account with the defendant bank. On 
September 22, 1937, one James Russell, a neighbor of the plaintiff, 
presented the savings account passbook to the bank with a withdrawal 
slip upon which he had forged the name of the plaintiff and withdrew 
the sum of $165. Russell had previously obtained possession of the 
passbook by stealing it after unlawfully entering the home of the plain- 
tiff by an unlocked door. The passbook contained rules and regulations 
which have already been set forth as part of the pleadings. 

The defense claims that there are three separate issues which may 
be summarized as follows: 


(1) Did the demand of the plaintiff without the passbook entitle 
him to bring suit when the rules required the presentation of the pass- 
book? 

(2) Was the payment by the bank a discharge under the rules 
governing the account and was it made in good faith and with due 
diligence? 

(3) Was the conduct of the plaintiff in his dealing with Russell, 
who obtained the money, such as to make Russell the agent of the 
plaintiff, or such as to ratify Russell’s conduct or estop the plaintiff 
from making a claim against the bank? 


The trial court stated the issues as set out by the pleadings and 
charged: “The issues in this case may be briefly stated as follows: 
Did the defendant at the time the defendant paid the $165 to one Rus- 
sell, act in good faith and with reasonable care and diligence?” The 
court stated that the burden of proving good faith and diligence was 
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upon the defendant and pointed out that there was no dispute about 
the money having been deposited and no dispute about the bankbook 
having been issued or about the rules and regulations which have been 
pleaded. The court then charged: 

“Although the rules provide that payment is a defense when the 
bankbook is presented for payment, yet the law requires that the 
person who makes the payment at the time of the payment to act in 
good faith and with reasonable care and diligence. 

“It was incumbent upon the manager of the bank when he paid this 
money to Russell to act in good faith; and by good faith is meant an 
honest belief that Russell, when he presented himself and the bank- 
book, was the rightful person entitled to receive the money ; and further 
that there were no facts or circumstances which would bring to the 
manager of the bank when he paid the money knowledge that Russell 
was not the rightful owner of the book and the person entitled to it.” 

The court further charged in substance that if the jury found by 
a preponderance of the evidence that the manager of the bank acted 
in good faith and with reasonable care and diligence, such a payment 
would be a complete defense and would bar the plaintiff from the right 
to recover, but on the other hand if the jury found that the manager 
did not act with reasonable care and diligence or in good faith, then 
the payment to Russell would not be a defense and the verdict should 
be for the plaintiff. 

We believe that the correctness of this charge is established by the 
following cases: Fourth & Central Trust Co. v. Rowe, Adm’r, 122 
Ohio St. 1, 170 N. E. 439; Hough Ave. Savings & Banking Co. v. 
Anderson, 78 Ohio St. 341, 85 N. E.. 498, 18 L. R. A., N. S., 431, 125 
Am. St. Rep. 707, 14 Ann. Cas. 479; First National Bank of Canton v. 
Karas, 14 Ohio App. 147. 

It is urged by defendant that the court below charged in reference 
to but one defense of the three and placed the burden of proof upon the 
defendant, whereas it is claimed such burden should have been borne by 
the plaintiff, or at least there was no rule by which it could be imposed 
upon the defendant. It is urged that in submitting a case to a jury 
it is the duty of the court to separate and definitely state the issues 
made in the pleadings, accompanied by instructions as to each issue, 
and further that it is the duty of the court to distinguish between and 
call the attention of the jury to the material allegations of fact. Counsel 
cites the following cases to sustain this position: Baltimore & O. R. 
Co. v. Lockwood, 72 Ohio St. 586, 74 N. E. 1071; Simko v. Miller, 133 
Ohio St. 345, 13 N. E. 2d 914, 

It is probably true that there were three separate defenses pre- 
sented by the answer, but there was but one issue of fact; there being no 
dispute about the deposit, the bank book or the payment of the money 
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to Russell, and no evidence as to agency. The court was required to 
charge only as to the issue of fact made by the pleadings and evidence. 
This the court did when it charged as to good faith or lack thereof on 
the part of the bank officials. All issues of fact were covered by this 
charge. This situation is discussed in Columbus Ry. Co. v. Ritter, 67 
Ohio St. 58, 65 N. E. 613; Adams, Adm’r, v. Foley, 36 Ohio App. 
295, 173 N, E. 197. 

We are not ready to endorse the position advanced by counsel for 
defendant that counsel may sit by and without objection see the case 
presented to the jury without covering all possible issues and then 
advance this as a ground for a new trial. This is all the more true 
when the court has, as in this case, asked counsel whether there is any 
other matter that should be called to the attention of the jury and 
counsel agrees that there is none. However, the court did, as before 
stated, discuss the only issue of fact presented. 








BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 








TRUST INVESTMENTS—SELF DEALING— 
TITLE IN TRUSTEE’S NAME—PARTICI- 
PATIONS—TRANSACTIONS BETWEEN 
DIFFERENT TRUSTS 









First National Bank of Birmingham v. Basham, Supreme Court of 
Alabama, 191 So. Rep. 873 










A bank, acting as trustee under a will, loaned money on real 
estate security, taking the mortgages in its own name. These loans 
were made with the approval of the trust department and, later, 
when sufficient funds accumulated in the trust fund, the trust depart- 
ment took over the notes indorsed in blank and took assignments of 
the mortgages from the bank to itself as trustee. It was held that 
this did not constitute ‘‘self dealing’’ so as to make the bank, as 
trustee, liable for a loss subsequently sustained by reason of a depre- 
ciation in the value of the real estate, even though the assignments 
of the mortgages from the bank to itself as trustee were not recorded. 
No loss was caused to the trust estate by the failure to record. The 
court states, however: ‘‘The failure to record assignments is probably 
the feature of the instant case most subject to criticism.’’ 


The term ‘‘self dealing’’ in the law of trusts relates to instances 
where a bank, acting as trustee, transfers its ‘‘own depreciated hold- 
ings to the estates administered in its trust department, passing its 
own probable losses to others toward whom it owes all the obligations 
of a trustee.’’ In cases of this kind, the trustee is clearly liable for 
any loss which the trust estate may sustain. 


The rule that a trustee may not take title to trust property in his 
individual name was not violated by the above transaction since the 
mortgages were assigned by the bank to itself as trustee at the same 
time the trust funds were invested therein. 


It appeared that ‘‘the loans were taken over from joint trust 
funds, and allocated in specific amounts to several trusts having funds 


NOTE—¥For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§508, 511, 512. 
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needing investments, the trust department issuing participation 
certificates, kept with other documents pertaining to the respective 
trusts. ”’ 


With respect to the combining of the funds of different trust and 
investing them in ‘‘participations’’ the court quotes from Restate- 
ment of the Law of Trusts, §227j: ‘‘The mere fact that trust funds 
are combined with funds not held in trust or with funds of other 
trusts in making investments does not necessarily make the invest- 
ments improper, provided that the investments are in other respects 
proper. Thus, an investment of trust funds in a participating in- 
terest in one or more first mortgages on land, or in a group of securi- 
ties which are all proper trust investments, may be a proper trust 
investment. Such investments are not proper if they are not such 
as a prudent man would make of his own property having primarily 
in view the preservation of the estate and the amount and regularity 
of the income to be derived.’’ 


Such investments are permitted by an Alabama statute passed 
in 1927, which is quoted in the opinion. A number of other states 
also have statutes on the subject. 


With respect to the duties of a trustee in transactions between 
different trusts, the court quotes from Restatement of the Law of 
Trusts, §170q: ‘‘Duty of trustee under separate trusts. Where the 
trustee is trustee of two trusts if he enters into a transaction involv- 
ing dealing between the two trusts, he must justify the transaction 


as being fair to each trust. If the circumstances are such that the 
interests of the beneficiaries of the different trusts are so conflicting 
that the trustee cannot deal fairly with respect to both trusts, he 
cannot properly act without applying to the court for instructions.”’ 


Suit in equity, for breach of trust by Ruth Evelyn Basham, a minor, 
suing by her next friend, Alberta E. Basham, Alberta E. Basham, Har- 
lan Andrew Ellis, and Virginia Ellis Hill, against the First National 
Bank of Birmingham, individually and as trustee under the will of 
Virginia E. Jones, deceased. From a decree for complainants, respond- 
ent appeals. 


Reversed and rendered. 


Cabaniss & Johnston, K. E. Cooper, and Forney Johnston, all of 
Birmingham, for appellant. 

Wm. B. White, Douglas Arant, and Bradley, Baldwin All & White, 
all of Birmingham, for Birmingham Trust & Savings Co., amicus curiae. 

Steiner, Crum & Weil, of Montgomery, for Alabama Bankers Ass’n, 
amicus curiae. 

R. J. McClure, of Birmingham, for appellees. 

Wm. S. Pritchard and Winston B. McCall, both of Birmingham, 
amici curiae. 

John W. Lapsley, of Montgomery, for Superintendent of Banks of 
Alabama, amicus curiae. 
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BOULDIN, J.—Bill in equity by beneficiaries of an investment trust 
against the trustee for alleged breach of trust in connection with certain 
loans of the trust funds. 

The appeal is from a final decree for complainants surcharging these 
investments, and restoring the funds to the trust estate in the hands of 
the trustee of the continuing trust. 

The controlling facts, substantially outlined, are these: 

Virginia E. Jones, a resident of Birmingham, by her will bequeathed 
her residuary estate to the First National Bank of Birmingham, as 
trustee, for the use of her daughter, Alberta E. Basham, and her three 
children, Laura Virginia Ellis, Harlan Andrew Ellis and Ruth Evelyn 
Basham. 

The trustee was vested with full power and authority to manage and 
control the trust estate, to invest and reinvest same as it may deem 
proper, and to make loans upon such security as it deems best, ete. 

The net income from the trust estate was to be divided one half to 
the daughter, and the other half used for the maintenance and education 
of her three children. Distribution of income was to be made monthly, 
quarterly or semi-annually. The trustee was authorized to pay over the 
shares of income accruing to the grandchildren from time to time to 
their mother. 

As each grandchild arrived at the age of twenty-one, his or her share 
of the trust estate was to be determined and paid over. The duration 
of the trust was fixed at the arrival of the youngest grandchild at twenty- 
one years of age, if then living. The youngest grandchild was seventeen 
years of age in 1938. The trust will probably continue to 1942. 

This Bank was also made executor of the will. In August, 1925, on 
settlement by the executor, the trust estate, aggregating $25,650, was 
taken over by the trust department duly organized and functioning under 
the national banking laws. 12 U.S. C. A. § 248 (k). 

The trust estate then consisted of investments in first mortgages on 
real estate held by decedent at the time of her death with one or more 
taken by the bank as executor. All these were safe investments, col- 
lected in due course. 

The course of business pursued by the trustee in administering the 
trust, challenged as self-dealing, and mismanagement otherwise, made 
the basis of the decree here for review, was substantially as follows: 

Deeming first mortgages on real estate the best available investments, 
safety and income considered, the trust department sought desirable 
loans of this class. Applications by prospective borrowers were made to 
this department. Upon investigating the borrower and proposed secu- 
rity, if favorably impressed, the trust department had the property 
appraised, either by a trust officer or a disinterested appraiser. Titles 
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were examined and approved by an attorney satisfactory to the trust 
department. 

Available trust funds for investment come at irregular intervals and 
in varying sums. It was the policy of the trustee to perfect desirable 
loans in advance, available for trust investments as trust funds 
accumulated. 

Accordingly, upon approval of a loan by the trust department the 
bank advanced its own money to the borrower; notes and mortgage were 
made to the bank, not to the bank as trustee; the notes initialed by the 
trust officer, earmarking them for trust investments, were retained in 
the bank. The mortgage, after recording, was retained in the trust 
department, as also the title documents, and insurance policies upon 
improvements as further security. 

When sufficient funds accumulated in the trust fund account avail- 
able for loans of the class, the trust department took over the notes, 
indorsed without recourse, and took an assignment of the mortgage in 
writing from the bank to itself, as trustee. This assignment was kept 
with other documents in the trust department, but not recorded in the 
Probate Office. The transaction was completed by charging the amount 
of the loan with accumulated interest against the trust account and 
crediting the bank with a like sum. The loans here in question were 
taken over at sundry dates, varying from one to six months, an average 
of some two and one-half months, after the loan was made. 


The loans were taken over from joint trust funds, and allocated in 
specific amounts to several trusts having funds needing investments, 
the trust department issuing participation certificates, kept with other 
documents pertaining to the respective trusts. 

Trust department books and records, multiple contemporary records, 
in the conduct of a trust business disclosed at all times the state of 
accounts and investments of each trust. Reports were made to bene- 
ficiaries bi-annually at first, and later annually, disclosing the status of 
the trust estate, and its investments. 

In course of administering this Jones trust, investments were made in 
some twenty-five ‘‘participations’’ in real estate mortgages. By order 
of court the trustee was directed to pay to the beneficiaries $150 per 
month, chargeable against the corpus of the estate, as far as necessary. 

In meeting this allowance, settling with the eldest grandchild on 
arrival at age, and making an advance to the second grandchild upon 
his arrival at age, the trustee has paid to beneficiaries the sum of 
$23,072.23. 

Six of these loans, made from 1925 to 1929, antedating the depres- 
sion, aggregating $11,400, and later reduced by payments on the prin- 
ciple to $9,641,64, constitute the subject matter of this suit. 

These investments are represented by participations in mortgage 
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loans. The full amount of the several loans, representing the interests 
of all participants, run from $3,500 to $20,000. 

Being in default, these several mortgages were foreclosed in 1932 
to 1934, and purchased by the bank, as trustee, for sums less than the 
mortgage debts, respectively. 

The expenses of foreclosure were charged proportionately to the 
participating trusts, and set up as additions to the several investments 
to be realized from the property, or from the debtors. These properties 
are still held by the trustee, controlled, serviced and rented, for the use 
of the beneficiaries. 

Little net income has been realized to date of taking testimony. 
These loans, yielding an income of 64 per cent., were made on a basis 
of one-third to one-half the appraised value of the several properties ; 
were approved by a competent, experienced personnel acting in entire 
good faith, with a view to safe investments, yielding much needed 
income. 

We have deemed it just to all parties to thus present the full pic- 
ture clearly presented by the record. Some details are yet to be noted. 

The trial Judge rendered a carefully considered opinion. Full and 
studiously prepared briefs by counsel for the parties, and several briefs 
presented by amicus curiae on both sides, are on file. All, with the 
many authorities cited and discussed, have been carefully considered. 


Self-dealing 

This was made one of the grounds upon which these loans were sur- 
charged against the trustee. 

Basically, self-dealing relates to transactions wherein a trustee, act- 
ing for himself and also as trustee, a relation which demands strict 
fidelity to others, seeks to consummate a deal wherein self-interest is 
opposed to duty. Typical cases are sales of individual properties to the 
trust estate, or purchases of trust property for his own benefit. Equity, 
in such cases, pauses not to inquire, whether the trust estate has sus- 
tained a loss. As a matter of public policy, and because of the tempta- 
tion to wrong-doing, equity arms the cestui que trust with an election 
to affirm or disaffirm, unless countervailing equities have intervened. 

This rule applies with full force to Trust Companies and Banks 
doing a trust business. Equity would not tolerate, for example, a 
transfer of a bank’s own depreciated holdings to the estates administered 
in its trust department, passing its own probable losses to others to- 
ward whom it owes all the obligations of a trustee. Courts of equity 
would look with disfavor on any system of business, or set-up of rec- 
ords, which would lend itself to such practice in time of crisis, and 
closely scrutinize transactions in which there is suspicion of such action, 
by subterfuge or otherwise. Michoud v. Girod, 4 How. 503, 504, 522, 













90 THE BANKING LAW JOURNAL 


11 L. Ed. 1076, 1098; St. Paul Trust Co. v. Strong, 85 Minn. 1, 88 
N. W. 256. 

The instant case is not of the class thus condemned. 

The evidence, both oral and documentary, discloses clearly and with- 
out dispute that these investments were made in the first instance for 
the benefit of trust estates; made pursuant to applications to the trust 
department and approved as good investments by that department. The 
acts of the bank in making temporary advances of its own money were 
in aid of the trust department in obtaining good loans, that the bene- 
ficiaries of the trust estates should have prompt investments, yielding 
a good income. 


Trustee Taking Title to Trust Property in His Own Name 


A trustee, who takes and holds title to trust properties in his own 
name, without a declaration of trust, or other clear evidence that it is 
held in his trust capacity for the exclusive use of the beneficial owner, 
is chargeable, in equity, with a breach of trust. Such a transaction is 
a commingling of trust properties with his own; clothing himself with 
indicia of title which he will not be permitted to gainsay when losses 
come. We have held he is chargeable with such losses. Chancellor v. 
Chancellor, 177 Ala. 44, 58 So. 423, 45 L. R. A., N. S., 1, Ann. Cas. 
1915C, 47; De Jarnette v. De Jarnette, 41 Ala. 708. 

There is no such breach of trust here. 

The mortgage and notes securing the loan, as fully outlined above, 
were assigned to the trustee for the use of the trust estates at the same 
time trust monies were invested therein. The income derived therefrom 
for years accrued to the beneficial owners, and was faithfully devoted 
to their use. The trustee’s records disclosed the interest of each trust. 

Appellees (beneficiaries of the trust) complain that these assign- 
ments were not recorded, that the records of the mortgages continued 
to show title in the name of the bank, not the bank, as trustee, until a 
declaration of trust was made after default, and for the purpose of dis- 
closing the interest of the several trusts at the time of foreclosure. 

No rights of third persons having intervention, nor loss to the trust 
estates, because of failure to promptly record assignments, we need not 
deal with the various contingencies which might arise in that regard. 

Several courts, in view of the many complications which have arisen 
out of the depression period, emphasize the importance of having the 
public records speak the truth as to the ownership of trust estates. While 
the trustee’s records may in good faith disclose the true facts, question- 
ings may arise which would be easily prevented by recording assign- 
ments disclosing the ownership by the trusts at the time the investments 
are made. The failure to record assignments is probably the feature 
of the instant case most subject to criticism. Chapter House Circle of 
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King’s Daughters v. Hartford N. B. & Trust Co., 121 Conn. 558, 186 
A. 548, 106 A. L. R. 260; In re Harton’s Estate, 331 Pa. 507, 1 A. 2d 
292; In re Guthrie’s Estate, 320 Pa. 530, 182 A. 248, 103 A. L. R. 1186. 

Banks, authorized by law to engage in a trust business, owe the same 
fidelity, and are subject to the same rules governing individual trustees, 
when applicable on principle. 

A distinction must be drawn between transactions wherein the in- 
terest of the bank and the trusts in its keeping are in common, as where 
the acts of the bank are in aid of such trusts, and transactions wherein 
their interests are antagonistic. Statutes conferring upon state or 
national banks the power to engage in a trust business are designed 
to make available to investors the facilities and the experiences of bank- 
ers in making investments, safeguarding the trusts by setting up trust 
departments, directly engaged in the handling of trusts, and keeping 
complete records of trust transactions relating to each trust, subject 
to examination by the supervising agencies of government. 

Yet, inherent in this legal set-up, there is one financial institution 
wherein fiduciary relations are present in several directions. 

Income from the trust department as well as from the commercial 
department enures to the stockholders. 

In First National Bank of Opp v. Weaver, 225 Ala. 160, 142 So. 
420, 88 A. L. R. 201, we considered the question of depositing the sur- 
plus monies of trust estates to trust accounts in the trustee bank. 

Since the trustee has the clear right to deposit such funds in a good 
and solvent bank, there is no reason, nor legislative policy, to require 
deposit in a bank other than that selected by the settler to handle trust 
funds although the trustee bank, like any other bank, would hold them 
as available assets for loans on its own account. See, also, Robinson 
v. Williams, Superintendent, 229 Ala. 692, 159 So. 239. National banks 
are required to deposit securities for the protection of such funds.—12 
U.S. C. A. § 248 (k). 

As a business proposition, such deposits may enable the trustee to 
do a good service to the trust estates at less expense. 

All this is to demonstrate the policy of our laws in disapproving 
transactions by such trustees where the personal interest of the trustee 
is at variance with the interest of those whom he represents in trust 
relations; and to uphold transactions in the common interest of the 
trustee and trust estates in his keeping. Equity rules are to be applied 
in recognition of this policy, and deal with realities, not matters of form 
merely. 

The insistence that the collection from trust estates of interest on 
the loans for the time they were carried by the bank should be penalized 
as self-dealing is untenable. This merely meant the trusts took the 
loans at their present value. By what line of reasoning should the 
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trusts receive this unearned increment, rather than the bank, who had 
earned it in carrying the loans in aid of the trusts? Evidence of re- 
examination of the securities when taken over by the trust department 
appears in the record. There is no evidence of depreciation between 
the original approval and final investment of trust funds. 


Combining Funds of Two or More Trusts Being Administered by the 
Trustee in Making Investments 


This form of investment, known as participations, was held by the 
trial court not to be a breach o. duty by the trustee per se, quoting 
with approval from the Restatement of the Law of Trusts, which, we 
may observe, purports to be a restatement of the common law as de- 
veloped in this country. 

But the holding that this line of business was a breach of trust in 
this particular case, and the reasons assigned for such holding, raises 
the most vital, and highly debated questions in the instant case. 

This form of investment not having been directly considered in Ala- 
bama, appellees challenge all such investments made prior to the Act 
of 1937, hereinafter noted. 

Many courts and text writers have indulged in prolonged discussions 
on the subject, especially in view of experiences growing out of the de- 
pression. 

The advantages and disadvantages of this form of investment are 
treated quite fully in 3 Bogert on Trusts & Trustees, § 676. 

In Chapter House Circle v. Hartford Nat. Bank & Trust Co., supra, 
the taking of such mortgages in the name of the trustee, the interests 
of the several trusts shown only by declarations of trusts in the hands 
of the trustee, was held a breach of trust. The instant case differs in 
that regular assignments were made when the trust funds were actually 
invested as heretofore shown. The Connecticut Court, however (186 
A. page 547 et seq.), deals at length with the general question of par- 
ticipatory investments. 

We merely summarize the advantages and disadvantages applicable 
to the instant case as presented by these and many other authorities. 
Among the advantages are listed: (a) The opportunity afforded to 
promptly invest trust funds in safe and desirable loans yielding good 
income; (b) less overhead expense in making and managing compara- 
tively large investments; (c) a wider spread of investments for each 
trust; (d) the protection of all participants through the common trus- 
tee having no personal interest to serve in conflict with his duties as 
trustee. 

Among the disadvantages listed are: (a) Such joint ownership 
jeopardizes the handling of each trust for the sole benefit of the cestui 
que trust, and maybe the proper identification of the properties of each 
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trust; (b) the chance that the trustee may, in certain exigencies, be 
more tempted to sell his own securities to the trust estate; (c) participa- 
tions are not marketable except within the family of trusts; (d) in case 
of foreclosure, a contingency to be anticipated, if the property must be 
purchased for the benefit of the investors, the ownership in common, 
in varied interests, is wholly undesirable, invites controversy as to dis- 
position and management, in which the interests of the trustee, indi- 
vidually, may become involved, ete. 

In Re Union Trust Co. of New York, 219 N. Y. 514, 114 N. E. 1057, 
1058, the Court of Appeals of New York, in 1916, reached the following 
conclusion: ‘‘(2) The advantages that are frequently to be secured by 
combining trust funds to make a large and more satisfactory investment 
than can be made of the funds of one trust without combination are of 
sufficient importance and value to the several trust funds to overcome 
any disadvantage that may arise from the fact that the several owners 
of the investment may thereafter differ in the matter of handling the 
same. Trust funds have been, from time to time, combined for invest- 
ment with satisfactory results, and the practice is generally recognized 
as proper for a trustee. 11 Ruling Case Law, 143; Barry v. Lambert, 
98 N. Y. 300, 50 Am. Rep. 677.”’ 

This holding has been quoted with approval by the courts of many 
states. 

The Supreme Judicial Court of Massachusetts, in Springfield Safe 
Deposit & Trust Co. v. First Unitarian Soe. et al., 200 N. E. 541, 544, 
considered a case in which the mortgage was taken and remained in the 
trustee individually, without formal assignment as here, but otherwise 
like unto the instant case in all substantial features. 

We quote in extenso from that opinion: 

It was stipulated in the agreed facts: ‘‘ ‘Investment of trust funds 
held by corporate fiduciaries in participating interests in mortgages, 
similar to those held in this trust, have been made since 1892 and con- 
tinuously thereafter. The aggregate face value of such participating 
mortgages held by Massachusetts trust companies in various trusts and 
estates administered by them is approximately $31,500,000, at the pres- 
ent time, consisting of many mortgages of varying amounts divided into 
a great many participating interests. They are largely held by many 
trust companies located in Boston, Worcester, Springfield, Quincy, Cam- 
bridge, Pittsfield and elsewhere in the Commonwealth, included among 
which are the six largest trust companies in Massachusetts. In addition 
to Massachusetts a similar practice has prevailed for many years in 
many other states in which corporate fiduciaries have held and now 
hold billions of dollars of these participating mortgages, such states in- 
cluding New York, New Jersey, California, Pennsylvania, Ohio, Wis- 
consin, Kentucky, Oklahoma, Louisiana, Mississippi, North Carolina, 
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Tennessee, Georgia, South Carolina, Delaware, Maryland, Illinois and 
Missouri. Of these states only five have statutes adopted specifically 
authorizing these investments.’ ‘Continously throughout this period 
and until the present extraordinary depression such investments have 
been most satisfactory and no losses on account thereof were suffered 
prior to the depression.’ ’’ 

Dealing with whether such investments are warranted as matter of 
law, the opinion proceeds: 


‘‘The principle of law in this commonwealth governing the conduct 
of a trustee in making investments has been established for more than 
a century. A trustee is required to conduct himself faithfully and to 
exercise a sound discretion, and to be enlightened by observance as to 
how men of prudence, discretion and intelligence manage their own 
affairs, not in regard to speculation but in regard to the permanent 
disposition of their funds, considering the probable income as well as 
the probable safety of the capital. Good faith and sound discretion, 
informed by experience and wise observation, constitute the standard. 
That standard is comprehensive and remains fixed... . 

‘‘The facts set forth in the record and already summarized show 
that the kind of investment here assailed comes within the rule govern- 
ing trust investments as just stated. Participating interests in mort- 
gages have been approved as investments for trust funds held by trust 
companies by the concensus of opinion among the responsible officers of 
trust companies covering a considerable time and a large area of the 
country. Investments of that nature cannot be condemned under our 
rule so far as they rest upon good faith, sound discretion, and conform- 
ity to custom.”’ 


Among the authorities there quoted is the excerpt from In re Union 
Trust Co., supra, and 1 Restatement of Law of Trusts, § 227, J, reading: 
‘‘*The mere fact that trust funds are combined with funds not held 
in trust or with funds of other trusts in making investments does not 
necessarily make the investments improper, provided that the invest- 
ments are in other respects proper. Thus, an investment of trust funds 
in a participating interest in one or more first mortgages on land, 
or in a group of securities which are all proper trust investments, may 
be a proper trust investment. Such investments are not proper if they 
are not such as a prudent man would make of his own property having 
primarily in view the preservation of the estate and the amount and 
regularity of the income to be derived.’ ’’ 

Other authorities of similar import include: In re Lalla’s Estate, 
362 Ill. 621, 1 N. E. 2d 50; In re Union Trust Co., 219 N. Y. 514, 114 
N. E. 1057; Bowden v. Citizens’ Loan & Trust Co., 194 Minn. 113, 259 
N. W. 815; Lima First American Trust Co. v. Graham, 54 Ohio App. 
85, 6 N. E. 2d 33; Finley v. Exchange Trust Co., 183 Okl. 167, 80 P. 2d 
296, 117 A. L. R. 162; In re Harton’s Estate, 331 Pa. 507, 1 A. 2d 292; 
Quinn v. Guaranty Trust Co., 82 N. H. 392, 134 A. 45; In re Dalsimer’s 
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Estate, 160 Misc. 906, 291 N. Y. S. 34; In re Guthrie’s Estate, 320 Pa. 
530, 182 A. 248, 103 A. L. R. 1186; Voorhies v. Blood, 127 Fla. 337, 
173 So. 705; 11 R. C. L. 148, Sec. 150; 65 C. J. 812, Sec. 691. 


Investment by Common Trustee of the Funds of One Trust in the 
Purchase of the Participating Interest of Another Trust 
in an Existing Investment 


Two of the investments of this Jones trust now in question were ac- 
quired in this manner. The Jones trust had funds on hand for invest- 
ment. The other trusts needed the money for distribution on making 
final settlement. The trustee, acting for both, invested monies of the 
Jones trust in the shares of the outgoing trusts in real estate mortgages, 
making full records of the transaction in the trust department. © 

The evidence, without dispute, discloses that in such transactions 
the security was reexamined and the loan considered well secured. That 
it was a good loan at the time is not questioned, save in respect of the 
form of such loans above discussed. 

Restatement of the Law of Trusts, § 170 (q) reads: ‘‘q. Duty of 
trustee under separate trusts. Where the trustee is trustee of two trusts 
if he enters into a transaction involving dealing between the two trusts, 
he must justify the transaction as being fair to each trust. If the cir- 
cumstances are such that the interests of the beneficiaries of the different 
trusts are so conflicting that the trustee cannot deal fairly with respect 
to both trusts, he cannot properly act without applying to the court for 
instructions. ’’ 

If fair to both trusts it is generally held such transaction will not be 
set aside. French v. Hall, 198 Mass. 147, 84 N. E. 438, 16 L. R. A., 
N.S., 205; Springfield Safe Deposit & Trust Co. v. First Unitarian Soc., 
supra; Lima First American Trust Co. v. Graham, 54 Ohio App. 85, 
6 N. E. 2d 33; 3 Bogert on Trusts and Trustees, § 543. 


Such dealings are challenged as violation of the rule of undivided 
loyalty to each trust. If the trustee has no personal interest to serve, 
there is nothing inherent in such transaction inconsistent with full 
loyalty to both; may do both a good service. We do not concur with 
the views expressed in Barker v. First Nat. Bank of Birmingham, D. C., 
20 F. Supp. 185, 190, to the effect that loyalty to the selling trust in 
such case demands a sale at the highest obtainable price, and loyalty 
to the buyer demands a purchase at the lowest price. One of the criti- 
cisms of participations is that the market therefor is limited to the family 
of trusts. It would be a severe rule to charge a trustee with a breach 
of trust toward the seller where he has obtained the full amount he 
would have received if he had collected the loan at the time, or a breach 
of trust toward the buyer who gets a good loan on like terms he would 
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have gotten on a new mortgage, and without the expense of negotiating 
and closing a new loan. 

We concur in the Restatement, supra, to the effect that when chal- 
lenged as unfair, resulting in loss to the buyer, the burden is on the 
trustee to show the transaction was in good faith, and in the exercise 
of sound discretion and prudence in making this, as any other invest- 
ment. 


Approval of Course of Business by Supervising Government Agencies 


The record discloses regular examination of trust departments of 
national banks under direction of the comptroller. Forms were directed 
to inquiries in many respects, among them: ‘‘9. Are participation mort- 
gages and certificates in proper form and is an adequate record of the 
latter maintained ?’’ 

No objections were ever made to the methods of business here pur- 
sued. 

The inference is clear that the examiners were advised of all the 
matters here complained of, fully disclosed by the records of the trust 
department, and that this course of business was known to and sanc- 
tioned by the comptroller. 

It is enough to say the General Rule that the administrative con- 
struction of the laws by agencies created by law to administer them is 
to be given much weight, especially when long continued, applies with 
especial force to supervising agencies set up by law to supervise the 
doings of those engaged in a trust business, matters of so vital concern 
in a vast business of every day recurrence. State et al. v. Tuscaloosa 
Building & Loan Ass’n, 230 Ala. 476, 481, 161 So. 530, 99 A. L. R. 
1019, and authorities cited; In re Stupack, 274 N. Y. 198, 8 N. E. 2d 
485, 110 A. L. R. 1158. 

By ‘‘An Act to Prescribe Legal Investments of Trust Funds by 
Fiduciaries,’’ approved February 9, 1937, Acts Special Session 1936-37, 
p. 99, it is enacted: ‘‘Unless otherwise authorized or directed by the 
court having jurisdiction thereof, or by the will, trust agreement or 
other document which is the source of authority, a trustee, executor, 
administrator, guardian, or one acting in any other fiduciary capacity 
may, with the exercise of reasonable business prudence, in addition to 
any other investments now permitted by law, invest funds in securities 
or investments which, at the time of the making or purchase thereof, 
are included in one or more of the following classes: . . . (f) Promis- 
sory notes, bonds or other evidences of indebtedness secured directly or 
collaterally by mortgage or trust deed which is a first lien on improved 
real estate in this or any other State of the United States of America; 
provided that (1) no interest or participation in any note, bond, or 
other evidence of indebtedness secured by mortgage shall hereafter be 
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purchased for any fiduciary account unless the entire principal indebted- 
ness secured by the mortgage shall at the time be controlled by the fidu- 
ciary, that (2) no such interest or participation less than the entire 
indebtedness shall at any time be sold by the fiduciary to any person, 
estate, trust or other entity, not controlled by the fiduciary, and that 
(3) no fiduciary shall hereafter purchase from any trust or estate under 
its control or from itself for any trust or estate any such loan, bond, 
or other evidence of indebtedness secured by mortgage, or interest 
therein, unless the items so acquired shall in good faith and with due 
diligence have originally been made or acquired by the fiduciary for 
trust investment.”’ 

For the purposes in hand, we merely observe that this Legislative 
Act, passed in the light of experience, declares a future policy approv- 
ing participations, if made in the exercise of reasonable business pru- 
dence, provided the trustee controls the entire indebtedness so secured ; 
sale of participations between trusts all controlled by the trustee; and 
assignment to the trust department of loans originally acquired in good 
faith and with due diligence for trust investments. 

The Act does not purport to deal with former courses of business 
by trustees of this class, but is significant in declaring a future policy 
in keeping with that followed theretofore by this trustee. Counsel copy 
and comment upon Section 17, Regulation F, now in force, relating to 
Common Trust Funds handled by banks of the Federal Reserve System. 
These are not in the record and we forego comment thereon. 

We find the investment of funds of several trusts in one loan secured 
by real estate mortgage, the transfer of participations between trusts, 
aiding the trust department in acquiring good loans in advance, and 
the keeping of full records, all in line with that disclosed in the case in 
hand have been, for a great many years, the practices pursued by well 
conducted trust departments, especially in states where such business 
has been of long standing and greatest volume; that such line of busi- 
ness has been long sustained by eminent courts in these states followed 
by others from time to time; that like dealings have long been in vogue 
in Alabama, all with the knowledge and sanction of supervising agencies, 
State and Federal. 

At this late day, we would not declare any such activities a breach 
of trust, provided, always, in every transaction, and in relation to every 
trust estate, the trustee has acted in good faith, with the wisdom, ex- 
perience and prudence, which careful investors observe in their own 
affairs. Those engaged in such business are to be taken as under im- 
plied promise so to do. 

Still another principle must be considered in dealing with surcharg- 
ing the trustee with amounts invested in these several loans, 

Where the trustee has acted in good faith, and no loss has resulted 
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to the trust estate by his course of dealing, he will not be charged with 
losses which would have come regardless of any dereliction on his part, 
such as losses due to unforeseen and violent curtailment of income, and 
depreciation in real estate values by reason of the depression of the early 
1930s. 

We would say that good faith excludes self-dealing so clearly fraught 
with evil as not to be tolerated on grounds of public policy, hereinabove 
treated. 

To charge a trustee with losses due to no bad faith, and resulting 
from causes not to be reasonably foreseen by prudent investors, and 
entirely beyond his control, is to penalize the trustee. Equity disfavors 
penalties. 

Thus, in Chapter House Circle v. Hartford Nat. Bank & Trust Co., 
supra, one of cases most critical of the matters here complained of, the 
opinion concludes [121 Conn. 558, 186 A. 550, 106 A. L. R. 260]: 
‘“Where, as in the case before us, the trustee, acting in good faith, in 
accordance with established banking practice, evidently believing that 
by taking an investment in its individual name it was not acting im- 
properly, takes a security which is in itself a proper investment for 
trust funds; where, by a declaration of trust in the file of the particular 
trust and upon its books, the fact that the security represents an invest- 
ment of the funds of the trust is evidenced and it has done nothing 
to mislead the beneficiary ; and where the loss is due to general business 
conditions which would have brought it about even though the invest- 
ment had been taken in the name of the trustee as such—we find no 
sufficient reason for the imposition of the penalty.’’ 

The court then adopted Restatement, Trusts, Vol. 1, § 179(d), say- 
ing: ‘‘ ‘If the trustee takes title to the trust property in his individual 
name in good faith, and no loss results from his doing so, he is not liable 
for breach of trust.’ ’’ 

‘On second appeal in that case (124 Conn. 151, 199 A. 110, 111) it 
was held: ‘‘Proof of material loss directly resulting from the breach 
of trust was a necessary condition of granting the plaintiff substantial 
relief.’’ 

With much unanimity the courts throughout the country have ap- 
proved these views in dealing with losses of trust funds as a result of 
the depression. To hold trustees responsible for such losses is to impose 
a measure of duty more exacting than the standard everywhere recog- 
nized. Losses in such case are in common with the losses sustained by 
millions of wise and prudent investors of their own funds. Courts take 
judicial notice of the collapse of values by the depression. Hodge et 
al. v. Joy et al., 207 Ala. 198, 92 So. 171; Coral Gables, Inc. v. Patter- 
son, 233 Ala. 602, 173 So. 4; Home Bldg. & Loan Ass’n v. Blaisdell 
et al., 290 U. S. 398, 54 S. Ct. 231, 78 L. Ed. 413, 88 A. L. R. 1481; In 
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re Guthrie’s Estate, 320 Pa. 530, 182 A. 248, 103 A. L. R. 1186; Spring- 
field Safe Deposit & Trust Co. v. First Unitarian Soc., Mass., 200 N. E. 
541, 546; Voorhies v. Blood, 127 Fla. 337, 173 So. 705, 709; Lyman v. 
Stevens, 123 Conn. 591, 197 A. 313, 318; People’s State Bank & Trust 
Co. v. Wade, 269 Ky. 89, 106 S. W. 2d 74, 78; Barker v. First Nat. 
Bank of Birminghan, D. C., 20 F. Supp. 185, 190. 

This court has definitely approved like principles in First Nat. 
Bank of Birmingham v. Love et al., 232 Ala. 327, 336, 167 So. 703, 
and First National Bank v. Weaver, 225 Ala. 160, 142 So. 420, 88 
A. L. R. 201. See, also, Elmore et al. v. Cunninghame, 208 Ala. 15, 
93 So. 814; Johnson v. Holifield, 82 Ala. 123, 2 So. 753. 


That equity will not, in the name of equity, grant relief which is in- 
equitable and unwise is an elemental principle. Brown v. Tuskegee 
Light & Power Co., 232 Ala. 361, 168 So. 159. 

The suggestion that depressions are recurrent and should be antici- 
pated by trustees, if written into law, would set up a different standard 
than observed by prudent and wise investors of their own funds. If the 
investment world should thus take counsel of fear, an abiding want of 
confidence would prevail tending to a continuous depression. 

The trustee should safeguard his investments, like other prudent 
investors, by taking note of the normal fluctuations in the value of real 
estate, or any other cause of probable depreciation of the particular 
property taken as security, by adequate margins of value or otherwise. 
But to be held responsible for the consequences of the late depression, 
of which judicial knowledge is taken, is another matter. 

The reasons assigned for condemning participations in this case are 
those applicable to all participating loans. The fact of possible fore- 
closure, and beneficial ownership in common in unequal interests, is not 
peculiar to this case. The authorities above deem this fact not of such 
moment as to put a ban on such investments, provided the collection of 
the loan, by foreclosure or otherwise, continues in the hands of the 
trustee, acting for all. This is a prime factor. 

Whether a prudent investor would buy a small undivided interest 
in real estate with divided management is not the exact situation. More 
aptly, the inquiry would be whether a prudent investor would join 
with others in making a loan, himself being made the trustee, with full 
power to act for all. The advantages of participating loans are every- 
where treated as most desirable and beneficial in handling small trusts. 

To obtain safe income-bearing investments of sums too small to ob- 
tain advantageous separate loans, gave birth to the participation invest- 
ment. 

Our conclusion is the losses of complainants resulted from economic 
conditions, beyond the control of the trustee, not to be anticipated by 
prudent and experienced investors. 
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We find no such dereliction on the part of the trustee as, under the 
great weight of authority and sound reason, would justify the charging 
of these losses, against the trustee. 

The future management of the properties calls for full fidelity in 
recouping or minimizing the losses. 

The decree of the Circuit Court is reversed, and one here rendered 
dismissing the bill. 

The costs of suit, including costs of appeal, will be taxed against 
appellees, paid by the trustee, and charged to the trust estate. 

Reversed and rendered. 


NOTATION ON CHECK DOES NOT AFFECT 
NEGOTIABILITY 


American Surety Company of New York v. Federal Reserve Bank of 
Kansas City, United States District Court, W. D. Missouri, 
29 Fed. Supp. 940 


The negotiability of a check is not affected by the following nota- 
tion on its face: ‘‘For full payment for contract #61 K.H.R.C.”’ 
Statements of this character are familiar on checks. The court 
stated: ‘‘Usually such words are designed to qualify the check as a 
receipt for full payment under a contract and they are in no way 
intended to affect the negotiability of the instrument. The words 
under consideration could not be interpreted to limit or condition 
the payment of the check in controversy.’’ 

Section 3 of the Negotiable Instruments Law, which is not re- 
ferred to in the opinion, provides that an instrument is unconditional 
though it contains ‘‘a statement of the transaction which gives rise to 
the instrument.’’ 


Action by the American Surety Company of New York against the 
Federal Reserve Bank of Kansas City upon a check. On defendant’s 
motion to dismiss the action upon ground that petition fails to state a 
claim upon which relief can be granted. 

Motion sustained. 

Harry A. Morris, of Kansas City, Mo., for plaintiff. 

Henry W. Buck, of Kansas City, Mo. (Morrison, Nugent, Berger, 
Byers & Johns, of Kansas City, Mo., of counsel), for defendant. 


REEVES, D. J.—The plaintiff filed its suit against the defendant 
before D. P. Strother, Esquire, Justice of the Peace within and for 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §940. 
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Kaw Township, Jackson County, Missouri. <A petition for removal and 
pond therefor were filed and the cause was removed to this court. 
The defendant has filed a motion to dismiss upon the ground that 
the ‘‘petition fails to state a claim upon which relief can be granted.”’ 
The suit is upon a check, which, omitting unimportant data includ- 
ing the date, is as follows: 


‘*Pay to the order of G. E. Whitmill........ $271.50 . . . For full pay- 
ment for contract #61 K. H. R. C.”’ 


In its petition the plaintiff asserts that the last words quoted, to wit, 
‘‘For full payment for contract #61 K. H. R. C.’’ were restrictive and 
imposed a condition upon the negotiability of the check and put holders 
upon inquiry. 

1. It is a rule of negotiable instrument law that all doubts are to be 
resolved in favor of negotiability. 10 C. J. S., Bills and Notes, page 
424, § 13. 

The negotiability of instruments is favored when found in the hands 
of innocent holders. 

2. ‘‘The law has always been solicitous to exclude any rules caleu- 
lated to hinder the free circulation of mercantile paper having legiti- 
mate inception.’’ 10 C. J. S., Bills and Notes, page 424, § 14. 

The foregoing is submitted as a postulate or postulates to a consid- 
eration and analysis of the check sued upon. 

3. The check is characterized by certainty as to the amount and the 
payee. The words ‘‘pay to the order of’’ clearly make it a negotiable 
instrument. Such negotiability, however, could be destroyed or limited 
by restrictive memoranda upon the check. Such a memoranda must be 
more than a mere notation and must constitute a limitation or a restric- 
tion upon the payment. 

The words ‘‘For full payment for contract #61 K. H. R. C.’’ are 
familiar as notations upon checks and other negotiable instruments. 
Usually such words are designed to qualify the check as a receipt for 
full payment under a contract and they are in no way intended to affect 
the negotiability of the instrument. The words under consideration 
could not be interpreted to limit or condition the payment of the check 
in controversy. 

4. Counsel for plaintiff with commendable frankness says that the 
courts are not in harmony in interpreting memoranda attached to 
negotiable instruments. An examination of the case chiefly relied upon 
by plaintiff shows that endorsement in that decision was clearly intended 
to impose a condition upon the payment of the check. It was a limita- 
tion upon its negotiability. In the instant case there is neither condition 
nor limitation nor direction as to how the check shall be handled. 

5. The plaintiff in its petition undertakes to interpret the meaning 
of the words. Under the rules of Civil Procedure, subdivision (c) of 









102 THE BANKING LAW JOURNAL 


Rule 10, 28 U. S. C. A. following section 7238¢, specifically provides that 
‘*a copy of any written instrument which is an exhibit to a pleading is 
a part thereof for all purposes.’’ 

Under this rule the check itself must be considered in examining the 
petition. It completely negatives the averments of the petition and the 
court must necessarily construe and interpret the meaning of the mem- 
oranda on the check. Such reasonable interpretation is to the effect that 
there is no limitation or restriction upon the negotiability of the check 
and since it was regularly endorsed no liability can accrue against the 
defendant. 

In view of the above the motion to dismiss should be sustained, and 
it will be so ordered. 


NEGOTIABILITY OF TRADE ACCEPTANCE 


State Trading Corporation v. Smaldone, Supreme Court, Special Term, 
New York County, 15 N. Y. Supp. (2d) 33 


The negotiability of a trade acceptance is not affected by the fact 
that it contains the following clause. ‘‘The obligations of the ac- 
ceptor hereof arise out of the purchase of goods from the drawer, 
maturity being in conformity with the original terms of purchase.”’ 


Action by the State Trading Corporation against Edward Smaldone, 
to recover on trade acceptance. On plaintiff’s motion for judgment. 

Motion granted. 

David Geiger, of New York City (Sidney Gollobin, of New York 
City, of counsel), for plaintiff. 

Chacchia, Lynch & Roberts, of Geneva, for defendant. 


HOFSTADTER, J.—The validity of the defenses interposed depends 
on the nature of the instrument sued upon. If it is negotiable, no issue 
is raised and the plaintiff is entitled to judgment. See Negotiable In- 
struments Law, § 98; Abrahamson v. Steel, 176 App. Div. 865, 163 
N. Y. S. 827. If the trade acceptance is non-negotiable, the defendant 
may avail himself of any defense which may have been asserted against 
the payee. 

The trade acceptance, in addition to the usual phraseology, states 
that ‘‘the obligations of the acceptor hereof arise out of the purchase of 
goods from the drawer, maturity being in conformity with the original 
terms of purchase.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1549. 
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If this is merely ‘‘a statement of the transaction which gives rise 
to the instrument,’’ its negotiability is not impaired; if it qualifies the 
promise to pay, the instrument loses its negotiable character. Old 
Colony Trust Co. v. Stumpel, 126 Mise. 375, 213 N. Y. 8. 536, affirmed 
219 App. Div. 771, 220 N. Y. S. 893. 

There is no case precisely in point in this state. In other jurisdic- 
tions the authorities are in conflict in their interpretation of the clause 
in question. See Westlake Mercantile Finance Corp’n v. Merritt, 204 
Cal. 673, 269 P. 620, 61 A. L. R. 811; Heller v. Cuddy, 172 Minn. 126, 
214 N. W. 924. The numerous cases touching this subject have been 
collated in Westlake Mercantile Finance Corp. v. Merritt, 204 Cal. 673, 
269 P. 620, 61 A. L. R. 811, at pages 815 et seq. 

The Appellate Division, Fourth Department, in the case of Cooper- 
smith v. Maunz, 227 App. Div. 119, 237 N. Y. S. 1, 3, held that a clause 
which recited that ‘‘the obligation of the acceptor hereof arises out of 
the purchase of goods from the drawer’’ did not impair the negotiability 
of the instrument. It is apparent from the decisions cited in this opinion 
that the additional phrase respecting maturity present in the instant 
ease would not have called for a different conclusion. The court re- 
jected the case of Westlake Mercantile Finance Corp’n v. Merritt, supra, 
and adopted the reasoning of the decision in Heller v. Cuddy, supra. 

I am clear that the weight of both authority and reason is to the 
effect that the order to pay is unconditional and the instrument nego- 


tiable. 
The motion is accordingly granted. Settle order. 





























TAXATION OF TRANSFERS MADE IN CONTEM- 
PLATION OF DEATH 






Denniston v. Commissioner of Internal Revenue, United States Circuit 
Court of Appeals, Third Circuit, 106 Fed. Rep. (2d) 925 









In 1915 a woman then 58 years of age and in excellent health 
executed a deed of trust assigning certain securities to two trustees. 
She reserved the income to herself for life and a power of appoint- 
ment to dispose of the estate by will. Upon her failure to exercise 
the power of appointment the deed provided that, at her death, the 
trust assets should pass to her five children in equal shares. In 1932 
she relinquished her power of appointment and transferred her real 
estate to one daughter who executed declarations of trust for the 
benefit of the five children. At that time she was still in robust 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1524. 
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health. She died in 1934. It was held that the transfers were not 
made ‘‘in contemplation of death’’ so as to be taxable under § 302 
of the Revenue Act of 1926, as amended, 26 U. S. Code, § 411. 


Petitions for Review from the United States Board of Tax Appeals. 

Petitions by Edward E. Denniston, executor of the estate of Eleanor 
H. Denniston, deceased, by Anna H. Denniston, and by the Pennsylvania 
Company for Insurances on Lives and Granting Annuities and another, 
trustees, to review decisions of the Board of Tax Appeals redetermining 
an estate tax deficiency assessed by the Commissioner of Internal 
Revenue. 

Decisions reversed. 

Joseph 8. Clark and Murray H. Spahr, Jr., both of Philadelphia, Pa., 
for petitioners. 

James W. Morris, Asst. Atty. Gen., and Sewall Key and John J. 
Pringle, Jr., Sp. Assts. to Atty. Gen., for respondent. 

Hugh Satterlee, of Washington, D. C., amicus curiae. 

Before Biggs, Maris, and Biddle, Circuit Judges. 


MARIS, C. J.—These petitions for review of decisions of the Board 
of Tax Appeals involve an estate tax deficiency assessed against the 
executor of the estate of Eleanor H. Denniston and against trustees to 
whom she had in her lifetime transferred her property. 

Eleanor H. Denniston, the decedent, was born on May 6, 1857, and 
died March 13, 1934. On May 10, 1915, she executed a deed of trust 
assigning certain securities to two trustees. Under the deed she reserved 
the income to herself for life, and also reserved a power to appoint the 
principal by will after her death. Upon failure to exercise the power 
of appointment the deed provided that the trust assets were after her 
death to pass to her five children in equal shares. By supplemental 
indenture dated March 16, 1932, the decedent relinquished her power 
of appointment. On May 19, 1932, she transferred her real estate to 
one of her daughters who executed declarations of trust therefor for the 
benefit of the decedent’s five children. The Commissioner included the 
securities and real estate in the decedent’s gross estate for tax and 
assessed a deficiency. The Board of Tax Appeals found that the trans- 
fers were made in contemplation of death, sustained the deficiency 
assessment, and ruled that the trustees were liable as transferees. 38 
B. T. A. 1076. 

The question for us to determine is whether the Board’s ultimate 
finding or conclusion that the transfers were made by the decedent in 
contemplation of death was supported by its findings of evidentiary 
fact. If so the transfers are taxable by virtue of section 302 (a), (c) 
and (d) of the Revenue Act of 1926, 44 Stat. 9, 70, 71, as amended by 
Joint Resolution of March 3, 1931, 46 Stat. 1516, 26 U.S. C. A. § 411 
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(a, ¢, d).1. The Board’s conclusion is based solely upon its finding that 
one of the dominant and controlling motives for the relinquishment of 
the power of appointment and the transfer of the real estate was the 
decedent’s desire to save her estate the burden of death taxes. This 
clearly appears from its opinion from which we quote as follows: 

‘‘We think there would be no profit in discussing in detail the 
testimony of the several witnesses who testified at the hearing. Much 
of their testimony is directed to the fact that Mrs. Denniston was a 
healthy woman all of her lifetime, with a hopeful and optimistic out- 
look on life, until within a few weeks of her death, that she was in good 
health for one of her age at the time she executed the conveyances in 
question and was not in fear of early death at the time she executed them, 
and that she had made up her mind that she wanted to complete in her 
lifetime gifts to her children of all her property, except the life estate 
in the income from the property which had been transferred by trust 
indenture on May 19, 1915. All this we accept as true. 





Sec, 302. The value of the gross estate of the decedent shall be determined 
by including the value at the time of his death of all property, real or personal, 
tangible or intangible, wherever situated— 

‘ i” To the extent of the interest therein of the decedent at the time of his 
eath; 
* * 


“(¢) To the extent of any interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contemplation of or intended to take effect 
in possession or enjoyment at or after his death, including a transfer under which 
the transferor has retained for his life or any period not ending before his death 
(1) the possession or enjoyment of, or the income from, the property or (2) the 
right to designate the persons who shall possess or enjoy the property or the income 
therefrom; except in case of a bona fide sale for an adequate and full consideration 
in money or money’s worth. Where within two years prior to his death but after 
the enactment of this Act and without such a consideration the decedent has made 
a transfer or transfers, by trust or otherwise, of any of his property, or an interest 
therein, not admitted or shown to have been made in contemplation of or intended 
to take effect in possession or enjoyment at or after his death, and the value or 
aggregate value, at the time of such death, of the property or interest so transferred 
to any one person is in excess of $5,000, then, to the extent of such excess, such 
transfer or transfers shall be deemed and held to have been made in contemplation 
of death within the meaning of this title. Any transfer of a material part of 
his property in the nature of a final disposition or distribution thereof, made by the 
decedent within two years prior to his death but prior to the enactment of this Act, 
without such consideration, shall, unless shown to the contrary, be deemed to have 
been made in contemplation of death within the meaning of this title; 

“(d) To the extent of any interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, where the enjoyment thereof was subject 
at the date of his death to any change through the exercise of a power, either by 
the decedent alone or in conjunction with any person, to alter, amend, or revoke, 
or where the decedent relinquished any such power in contemplation of his death, 
except in case of a bona fide sale for an adequate and full consideration in money 
or money’s worth. The relinquishment of any such power, not admitted or shown 
to have been in contemplation of the decedent’s death made within two years prior 
to his death but after the enactment of this Act without such a consideration and 
affecting the interest or interests (whether arising from one or more transfers or 
the creation of one or more trusts) of any one beneficiary of a value or aggregate 
value, at the time of such death, in excess of $5,000, then, to the extent of such 
excess, such relinquishment or relinquishments shall be deemed and held to have 
been made in contemplation of death within the meaning of this title.” 

We have italicized the language inserted by the Joint Resolution of March 3, 1931. 
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‘*It is also shown, however, by petitioners’ own witnesses that, while 
Mrs. Denniston was in good health at the time she discussed with her 
lawyers the question of relinquishing the power of appointment and 
executing the deeds of conveyance of the real estate to her daughter, the 
burden of the discussion centered around the saving of state taxes and 
the avoidance of prospective gift taxes. Most of the discussion with her 
lawyers seems to have been carried on in Mrs. Denniston’s behalf by 
her two sons-in-law; nevertheless they appear to have been acting in 
her behalfi and she was fully cognizant of what was going on and the 
motives for executing the conveyances were hers. One of the dominant 
and controlling motives being the avoidance of estate taxes, it must be 
held, on the authority of United States v. Wells, supra, and Farmers 
Loan & Trust Co. v. Bowers, supra, that the relinquishment of the 
power of appointment executed March 16, 1932, and the conveyances of 
real estate made May 19, 1932, were executed by decedent in contempla- 
tion of death.’’ 

There was, as the Board points out, substantial evidence to support 
the finding that the decedent was motivated by the desire to avoid 
estate taxes and we must accept it. The petitioners argue that it is not 
sufficient that one of the dominant and controlling motives is associated 
with death, but that all the motives which controlled the action must 
be those which lead to testimentary disposition. This question we need 
not decide. The question remains, however, whether the fact that a 
transfer was made to avoid estate tax is, without any other evidence of 
a motive associated with death, sufficient to support an ultimate finding 
or conclusion that the transfer was made ‘‘in contemplation of death,’’ 
within the meaning of section 302 of the Revenue Act. 

In United States v. Wells, 283 U. S. 102, 115, 117, 119, 51 S. Ct. 446, 
451, 75 L. Ed. 867, the Supreme Court, in construing the statutory 
phrase ‘‘contemplation of death,’’ said: 

‘‘While the interpretation of the phrase has not been uniform, there 
has been agreement upon certain fundamental considerations. It is 
recognized that the reference is not to the general expectation of death 
which all entertain. It must be a particular concern, giving rise to a 
definite motive. . . . Death must be ‘contemplated,’ that it, the motive 
which induces the transfer must be of the sort which leads to testa- 
mentary disposition. As a condition of body and mind that naturally 
gives rise to the feeling that death is near, that the donor is about to 
reach the moment of inevitable surrender of ownership, is most likely 
to prompt such a disposition to those who are deemed to be the proper 
objects of his bounty, the evidence of the existence or non-existence 
of such a condition at the time of the gift is obviously of great impor- 
tance in determining whether it is made in contemplation of death... . 

‘‘There is no escape from the necessity of carefully scrutinizing the 

















THE BANKING LAW JOURNAL 107 


circumstances of each case to detect the dominant motive of the donor 
in the light of his bodily and mental condition, and thus to give effect 
to the manifest purpose of the statute.’’ 

In Colorado Bank v. Comm’r, 305 U. S. 23, 27, 59 S. Ct. 48, 49, 83 
L. Ed. 20, the court said: ‘‘The mere purpose to make provision for 
children after a donor’s death is not enough conclusively to establish 
that action to that end was ‘in contemplation of death.’ Broadly speak- 
ing, thoughtful men habitually act with regard to ultimate death but 
something more than this is required in order to show that a conveyance 
comes within the ambit of the statute.’’ 

We think that because in carrying out a plan to provide for her 
children the donor uses a method which she thinks is best calculated to 
save death taxes the conveyance is not thereby conclusively stamped 
as ‘‘in contemplation of death.’’ The desire to avoid estate taxes may 
be just as clearly present in the mind of a young and vigorous donor 
who thinks of death as far distant as in that of one who is old and 
feeble and who looks momentarily for its coming. Standing alone it 
cannot be deemed conclusive of a mental state such as is contemplated by 
the statutory phrase ‘‘contemplation of death.’’ 

In Farmers’ Loan & Trust Co. v. Bowers, 2 Cir., 98 F. 2d 794, and 
Oliver v. Bell, 3 Cir., 103 F. 2d 760, there was evidence in addition to 
the motive of saving death taxes upon which the conclusion was reached 
that the controlling motive for the transfer was a particular concern for 
impending death. In each of those cases the donor was in ill health, 
whereas the Board in the instant case found as a fact that the decedent 
was ‘‘in reasonably good health for one of her age at the time the con- 
veyances in question were executed.”’ 

We think that the petitioners adequately overcame the presumption 
in favor of the Commissioner’s ruling by the uncontradicted evidence 
that the policy of the deceased was to divide her estate equally among 
her children as is shown by the trust deed executed by her nineteen 
years prior to her death; that at the time of the 1932 transfers she was 
a vigorous, robust woman with better than average health for one of 
her age; and that she was planning her activities for the future without 
any fear of failing health or impending death. 

In Heiner v. Donnan, 285 U. S. 312, 52 S. Ct. 358, 76 L. Ed. 772, 
the Supreme Court held unconstitutional those provisions of paragraphs 
(ce) and (d) of Sec. 302 of the Revenue Act of 1926 which established 
a conclusive presumption that transfers and relinquishments taking 
place within two years of death were in contemplation thereof. On 
June 6, 1932, the Congress amended See. 302, 26 U. S. CO. A. § 411, to 
substitute a rebuttable presumption. The transactions here involved 
took place in March and May, 1932. Consequently there is not the stat- 
utory presumption in the case which exists in those cases involving 
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transactions taking place after June 6, 1932. Nor can the amendment 
made by the Joint Resolution of March 3, 1931, apply to this case since 
the transfer under which the decedent reserved her life estate and power 
of appointment was made in 1915 long before the passage of the joint 
resolution, the operation of which was prospective only. Hassett v. 
Welch, 303 U. S. 303, 58 S. Ct. 559, 82 L. Ed. 858. 

The decisions of the Board of Tax Appeals are reversed. 


ACTION BY BANK TO FORECLOSE MORTGAGE 


York County Savings Bank v. Wentworth, Supreme Judicial Court of 
Maine, 9 Atl. Rep. (2d) 265 


In an action by a savings bank to foreclose mortgages, the fact 
that the loans were not approved by the trustees of the bank, as re- 
quired by the Maine statute, R. 8. 1930, ch. 57, §§ 33, 38, cannot be 
used as a defense by the mortgagor. 

‘“‘The legislature never intended,’’ said the court, ‘‘that non- 
conformance by the bank officials with these provisions of the statute, 
although mandatory, enacted solely for the proper government of 
the bank, should enure to the benefit of and constitute a defense for 
a borrower of the bank’s money.’’ 


Proceeding by York County Savings Bank against Aglaie Went- 
worth to recover possession of realty. Judgment for the plaintiff, and 
the defendant brings exceptions. 

Exceptions overruled. 

Waterhouse, Titeomb & Siddall, of Sanford, for plaintiff. 

Louis B. Lausier, specially, and William P. Donahue, both of Bidde- 
ford, for defendant. 


HUDSON, J.—Writ of entry brought by a mortgagee under Sec. 9 
of Chap. 104, R. S. 1930, to recover possession of certain real estate in 
the City of Saco. Plea, nul disseisin. The case was heard by a Justice 
of the Superior Court without intervention of jury. Sec. 26, Chap. 
91, R. S. 1930. Judgment was rendered for the plaintiff. It comes to 
us on exceptions, first to the admission of certain testimony, and second 
to the decision. 

The admitted evidence consisted of five mortgages covering the real 
estate in question and the notes secured by them. The defendant con- 
tended that the loans evidenced by them were not authorized by the 
trustees of the bank. 





NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §895. 
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Two sections of the statute in particular, namely, Sections 33 and 38 
of Chap. 57, R. S. 1930, are relied upon by the defendant. Sec. 33 pro- 
vides that ‘‘The trustees shall see to the proper investment of deposits 
and funds of the corporation, in the manner hereinbefore prescribed,’’ 
and sec. 38 that ‘‘The treasurer may, under the direction of the trustees, 
assign, discharge, and foreclose mortgages, and convey real estate held 
as security for loans, or the title of which accrued from foreclosure of 
mortgages, or judgments of courts.’’ 

If it be assumed that the trustees did not comply with the statutory 
enactments with reference to the making of these loans (there are facts 
in the record from which the Justice might have inferred an unrecorded 
approval of the loans by the trustees) and to the foreclosure of the 
mortgages, that fact is not a defense that may be set up in this action. 
In Roberts v. Lane, 64 Me. 108, on page 113, 18 Am. Rep. 242, this 
Court said: 


‘‘We do not think that any of the directions and restrictions con- 
tained in R. S., ¢. 47, § 14, relative to banks and banking designed for 
the protection of their stock and bill holders and depositors, should be 
so construed as to operate adversely to their interests, and to relieve 
their debtors from the performance of contracts not expressly made void 
by the statute, and especially contracts which include no illegal element 
in their essence or obligation.’’ 


The Court then discussed Richmond Bank v. Robinson, 42 Me. 589, 
and said: 


‘“‘Tt is true there is a dictum to that effect in Richmond Bank v. 
Robinson, 42 Me. 589. But it seems to us that the dictum is opposed 
to the decision.’’ 


In the next paragraph, the Court stated: 


‘*. , . but Robinson’s claim to resist the suit of the bank because its 
title to the note accrued by the violation of one of these restrictions was 
overruled, we think rightly, upon the ground that while such violation 
might make the directors individually responsible to the bank in case 
of loss, or might make the bank liable to injunction at the instance of 
the State, still ‘the defendant cannot avail himself of this failure on 
their part to observe these requirements of the statute; as to him that 
violation was entirely collateral; it did not enter into or affect his con- 
tract.’ ’’ 


The Court further stated: 


‘‘Of course we agree that the law will not lend its aid to compel a 
man to do that which is forbidden by statute. But there is no law 
against a man’s paying the promissory note which he has made pay- 
able to bearer in lawful money, and the violation of law by the plain- 
tiff’s agents is entirely collateral. . . . The defendant here objects that 
there was no vote of the directors of the bank authorizing the transfer 
of the note in suit to the plaintiff. 
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‘*But we think that is a matter between the bank and its officers, of 
which the defendant cannot avail himself.’’ 


In Farmington Savings Bank v. Fall, 71 Me. 49, a case in which the 
statute concerned provided: ‘‘. . . but no loan shall be made on secu- 
rity of names alone,’’ the Court said, 71 Me. on page 53: 


‘‘But assuming that the law of New Hampshire is like ours, which 
is but a direction to the trustees, designed for the benefit and security 
of depositors, it is not to be so construed as to defeat its own purpose, 
and enable the makers of negotiable paper to set up defences, to which 
they would not be otherwise entitled.’’ 


The defendant relies on Gilson v. Cambridge Savings Bank, 180 Mass. 
444, 62 N. E. 728, in which a statute in that Commonwealth provided: 


‘‘No loan on mortgage shall be made, except upon the report of not 
less than two members of the board of investment, who shall certify to 
the value of the premises to be mortgaged according to their best judg- 
ment, and such report shall be filed and preserved with the records of 
the corporation.’’ 


The action there was to recover damages for the breach of an al- 
leged contract to lend the plaintiff money on the security of a mort- 
gage of real estate. The Court held for the defendant, but stated on 
page 446, of 180 Mass., 62 N. E. at page 728: 


‘What would be the effect of this provision upon a contract executed 
in violation of it, it is unnecessary now to decide. We simply hold that 
an executory contract to lend money, made by a savings bank without 
such a report, cannot be enforced or made a foundation of a claim for 
damages.’’ 


Also see Jones v. B. F. Butler Cooperative Bank, 254 Mass. 82, 149 


N. E. 657. 

In Greenfield Savings Bank v. Abercrombie, 211 Mass. 252, on page 
258, 97 N. E. 897, on page 900, 39 L. R. A., N. S., 173, Ann. Cas. 1913B, 
420, the Court said: 


‘“We have no doubt that these statutes are mandatory and not merely 
directory. They are part of a series of careful provisions made to se- 
cure the interests of depositors and to make it certain that the conduct 
of trustees in making loans upon mortgages should be not only honest 
and careful, but manifestly so, done with the concurrence of other 
officers, and spread upon the records of the corporation. These are 
restrictions placed by the Legislature upon the power of the defendants. 
A loan taken without the observance of these requirements may be valid 
as between the bank and the borrower or as to third parties (Gerrity v. 
Wareham Savings Bank, 202 Mass. 214, 88 N. E. 1084) ; but as between 
the defendants on the one side and the bank and its depositors on the 
other side their conduct in making loans in such a manner is ultra vires.”’ 


In 7 Am. Jur., Sec. 647, on page 469, we find this statement: 
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‘The banking laws (and in earlier times bank charters) usually con- 
tain restrictions upon loans which the bank may make, and frequently, 
they either prohibit the making of particular kinds of loans or loans 
to particular classes of persons, or permit them to be made only under 
certain conditions. . . . The fact, however, that a bank, in making a 
loan, violates any such statutory provision does not prevent it from 
recovering the money loaned or afford the borrower any defense to re- 
covery. . . . Such provisions are intended, as a rule, for the govern- 
ment of the bank. Permitting a borrower who has secured an excessive 
loan to avoid payment of the money actually received by him would 
injure the interest of creditors, stockholders, and all who have an in- 
terest in the safety and prosperity of the bank.’’ 


The legislature never intended that nonconformance by the bank offi- 
cials with these provisions of the statute, although mandatory, enacted 
solely for the proper government of the bank, should enure to the bene- 
fit of and constitute a defense for a borrower of the bank’s money. The 
Justice ruled rightly in admitting this evidence. 

The defendant claims title by virtue of certain tax deeds and also 
from an execution sale in an action of debt to enforce a tax lien. See. 
28 of Chap. 14, R. S. 1930, amended by Pub. Laws 1939, c. 84, § 4. These 
titles the plaintiff assails as illegal for reasons argued at length, which 
now, because of what will presently be stated, need not be considered. 

The defendant, it seems, is a devisee under the will of the mort- 
gagor, William L. Gerrish. As devisee, she stands in his stead. It is 
well settled law in this state ‘‘that a mortgagor can not buy in a tax 
title and assert it successfully against a mortgagee, Dunn v. Snell, 74 
Me. 22; Phinney v. Day, 76 Me. 83... .’’ Dalton v. Lessard, 136 Me. 
94, 96, 2 A. 2d 172, 173. After giving the argument of the defendant 
therein, our Court stated in the Dalton case, supra, ‘‘But the reasons 
underlying the general doctrine go much deeper than counsel assumes. 
... The decisive factor is not that the obligation to pay the tax rests 
on the one asserting the title, but the real question is whether on broad 
equitable grounds he should be estopped to assert the title which he 
holds.’’ 

Here the evidence discloses that this plaintiff, not theretofore having 
knowledge of these tax sales, was approached by the defendant who 
stated that if the bank would give her a discount on the interest, she 
would square up the taxes and interest. She wanted to keep the prop- 
erty. Subsequently thereto, instead of paying the taxes, she bought up 
the tax titles and now would assert them against the plaintiff. Although 
she was not legally bound to pay these taxes, it would be inequitable to 
allow her to defend successfully on these purchased tax titles. 

The defendant contended that the record fails to disclose that she is 
the devisee named in the Gerrish will, but we think otherwise. The 
record discloses that not only did the defendant have the above men- 
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tioned conversation with the treasurer of the bank, but that shortly after 
the death of the mortgagor, she informed the treasurer that she was 
collecting the rents on the property covered by the mortgages. We 
cannot say that, in the absence of any evidence whatsoever to the con- 
trary, there were no facts in the case from which the presiding Justice 
could not have found that she was the one named in the will as devisee. 

The mandate must be, 

Exceptions overruled. 

By reason of his death on November 10, 1939, the late Chief Justice 
Dunn did not participate in the decision in this case. 


GARNISHMENT OF CERTIFIED CHECK 


Gilbert v. Pioneer National Bank of Duluth, Supreme Court of Min- 
nesota, 288 N. W. Rep. 153 


A bidder on a city contract deposited a certified check with the 
city in lieu of a bond as security for executing the contract if his 


bid were accepted. While the check was being held by the city, a 
judgment creditor of the bidder, in a proceeding against the certify- 
ing bank, attempted to garnishee the check. It was held that the 
check was not subject to garnishment. 


Action by A. C. Gilbert, receiver of certain properties, against the 
Pioneer National Bank of Duluth to recover on a check which had been 
deposited with defendant as security for a bid. From a judgment in 
favor of the defendant, the plaintiff appeals. 

Affirmed. 

Roderick Dunn, of Duluth, for appellant. 

Royal G. Bouschor, of Duluth, for respondent. 


PETERSON, J.—One Paquin submitted a bid to sell coal to the city 
of Duluth. The bid was accompanied by Paquin’s check for $1,500 
payable to the City of Duluth, which was in lieu of bond as security for 
making and executing a contract if his bid were accepted. The defend- 
ant, having first taken security from Paquin, certified the check under 
an agreement that Paquin was to deposit the check as security for his 
bid, and, if his bid were rejected, to return and surrender the check 
to it, whereupon the bank was to cancel and release the security. The 
city rejected Paquin’s bid and held the check subject to his order. Ten 
days were to elapse between the opening and awarding or rejection of 


icc aa ce clea ai 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Hdition) §104. 
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bids. During this period the Pittsburgh Coal Company, a judgment 
creditor of Paquin, garnished the check. Plaintiff was appointed re- 
ceiver of the check in the garnishment proceedings and brings this 
action as such receiver. 

The court below permitted defendant to show the contract between 
it and Paquin relative to the use to be made of the check. It held that 
the check was certified and deposited under the special contract between 
the defendant and Paquin, that Paquin had no right to the check and 
that plaintiff, standing in the shoes of Paquin’s judgment creditor, 
acquired by the garnishment proceedings no different or greater right 
than Paquin had. Judgment was ordered for defendant. 

The question for our consideration is whether plaintiff’s right to the 
check is subject to the defendant’s right under the contract with 
Paquin. Here, as below, plaintiff contends that (1) the bank by certifica- 
tion of the check became liable to any holder for the face amount of the 
check; (2) plaintiff acquired the right of a holder in due course by the 
garnishment and (3) parol evidence was not admissible to show delivery 
of the check to Paquin under the contract for the mentioned purpose 
and to return and surrender it, if his bid were rejected. 

1. As between the immediate parties and as regards a remote party 
other than a holder in due course, delivery of a negotiable instrument 
may be for a special purpose only and not for the purpose of trans- 
ferring the property in the instrument. Mason’s Minn. St. 1927, § 7059 
(N. I. L. § 16). Where the delivery is for a special purpose only, the 
taking of security by a party liable on the instrument does not change 
the nature or effect of the transaction. Grisim v. Live Stock State 
Bank, 167 Minn. 93, 208 N. W. 805. Since a certified check is in effect 
an accepted bill of exchange, Mason’s Minn. St. 1927, § 7230 (N. I. L. 
§ 187), Standard Oil Co. (Indiana) v. Veigel, 174 Minn. 500, 219 N. W. 
863, it may be delivered for a special purpose under the rule. 

Plaintiff claims as a holder in due course and cites and relies on 
National Mechanics’ Bank v. Schmelz Nat. Bank, 136 Va. 33, 116 S. E. 
380, and similar cases holding that a holder in due course of a certified 
check takes free from defenses as between the certifying bank and other 
immediate parties. But plaintiff was not a holder in due course and 
the rule relied on does not help him. Whatever rights plaintiff had to 
the check were acquired in the garnishment proceeding. 

2. Garnishment attaches and binds the property and money in the 
hands or under the control of the garnishee belonging to the defendant, 
and all indebtedness owing by him to the defendant at the date of the 
service of the garnishment summons, to respond to final judgment in 
the action. Mason’s Minn. St. 1927, § 9359. The plaintiff can assert 
only the right of the defendant against the garnishee. Gilloley v. Samp- 
son, 203 Minn. 233, 281 N. W. 3. As between the debtor and the gar- 
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nishee, the garnishment does not change the rights of the parties, except 
that it transfers to the attaching creditor the right to proceed against 
the garnishee for the collection of the debt. The attaching creditor 
acquires by the garnishment the same, but no greater, right, than the 
debtor has against the garnishee. Bacon v. Felthous, 103 Minn, 387, 
115 N. W. 205; Midland Loan Finance Co. v. Kisor et al., Minn., 287 
N. W. 869, filed October 20, 1939. 

Paquin had no right to the check against defendant because of the 
contract under which the check was delivered. Plaintiff acquired no 
right against the bank by the garnishment, because there was none, 
Paquin being without any, to be acquired. Nor did the garnishment 
enlarge plaintiff’s right to those of a holder in due course. 

3. Parol evidence was admissible to show that the check was certified 
for purposes of and subject to the contract between defendant and 
Paquin. Grisim v. Live Stock State Bank, supra; 1 Dunnell, Minn. 
Dig., 2 Ed., § 977. 

Defendant was not liable to Paquin on the check, nor was it liable 
to plaintiff standing in his shoes. 

Affirmed. 


LIABILITY OF NATIONAL BANK STOCK- 
HOLDER 


—_—_— 


Robbins v. Mitchell, United States Circuit Court of Appeals, Ninth 
Circuit, 107 Fed. Rep. (2d) 56 


A stockholder in a closed national bank paid part of his statutory 
liability and gave a note and mortgage to secure the remainder. 
After the depositors and creditors had been paid in full, a statutory 
agent elected for the stockholders brought suit on the note and mort- 
gage. It was held that he could not recover since the note and 
mortgage were not assets of the bank but were assets of the depositors 
and creditors and could not be enforced after those classes had been 
paid. 


Action by Thomas A. E. Lally, receiver of the Exchange National 
Bank of Spokane, against Samuel A. Mitchell and another on a note and 
mortgage executed to secure statutory liability of named defendant on 
capital stock of the Exchange National Bank of Spokane, owned by the 
named defendant. Subsequently Charles P. Robbins, as statutory agent 
for the shareholders of the Exchange National Bank of Spokane, was 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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substituted as plaintiff. From an adverse judgment, the plaintiff 
appeals. 

Affirmed. 

Thomas A. E. Lally and John J. Lally, both of Spokane, Wash., for 
appellant. 

James A. Brown and B. H. Kizer of Graves, Kizer & Graves, both of 
Spokane, Wash., for appellees. 


HEALY, C. J.—In January, 1929, the Exchange National Bank of 
Spokane, a national banking association, was declared insolvent by the 
Comptroller of the Currency. At that time, appellee Samuel A. 
Mitchell was the owner of 123 shares of the capital stock of the associa- 
tion of the par value of $100 per share. Pursuant to an assessment levied 
by the comptroller, Mitchell became subject to the super-added statutory 
liability in the amount of $12,300. He paid to the receiver of the asso- 
ciation the sum of $2,000 in cash on account of this liability, and there- 
after, about July 15, 1930, for the purpose of securing the payment of 
the remainder, made and delivered to the then receiver his note and 
mortgage in the sum of $11,280.50. His wife joined in the execution 
of these instruments. During the period of the receivership Mitchell 
made payments on the note aggregating $1,100. 

In July, 1934, the receiver was succeeded by Thomas A. E. Lally, 
who continued to act as receiver and liquidator of the association until 
the summer of 1936, at which time Lally wound up the receivership, paid 
all depositors and creditors of the association, both principal and interest 
in full, paid all expenses of the receivership, and redeemed and paid all 
circulating notes and currency. About September 16, 1936, the receiver 
was discharged in the manner provided by law, and appellant Robbins 
was elected as statutory agent for the shareholders. Upon the election 
and confirmation of Robbins, the receiver turned over to him all of the 
property and assets of the association. Included were appellees’ note 
and mortgage. 

The suit is on the note and mortgage. It was commenced by the 
receiver in June, 1936, and in November of that year appellant was 
substituted as plaintiff. The court gave judgment in favor of the 
appellees, finding, in addition to the foregoing, that the instruments sued 
upon did not constitute a pledge; and that upon the redemption and 
payment in full of all the obligations of the association and of the re- 
ceivership, as previously indicated, the consideration for which the note 
and mortgage were given failed in its entirety. The court concluded 
that appellant was not entitled to contribution or subrogation, and that 
neither the liability of Mitchell nor the instruments given to secure it 
became an asset of the association. 

It was disclosed on the trial that of the 165 shareholders of the bank, 
131 had paid their assessments in full, 6 had obtained compromises, and 
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28 had paid in part or not at all. On the appeal it is contended that the 
note and mortgage were not given solely to secure the payment of 
Mitchell’s statutory liability, but also to secure the payment to the other 
shareholders of any amounts to which they might become entitled by 
way of contribution ; and that this security was part of the assets which 
appellant, as shareholders’ agent, was required to liquidate for the bene- 
fit of the shareholders. The contention, so far as it involves an assertion 
of fact, is without support in the evidence and is contrary to the findings. 

Appellant argues, as a matter of law, that the shareholders who paid 
more than their ratable share of the bank’s obligations became subrogated 
to the claims of the creditors, and that appellant is entitled to enforce 
this right of subrogation as trustee for these shareholders. 

The statute, 12 U. 8. C. A. § 197, provides that the shareholders’ 
agent, who may be elected in lieu of the receiver for the purpose of wind- 
ing up the affairs of the association, ‘‘shall hold, control, and dispose 
of the assets and property of such association . . . for the benefit of the 
shareholders of such association, and he may in his own name, or in the 
name of such association, sue and be sued and do all other lawful acts 
and things necessary to finally settle and distribute the assets and prop- 
erty in his hands... .’’ The statute also provides for the priorities in 
the distribution of the assets remaining. The statute does not authorize 
the agent to sue on claims of individual shareholders; and there is no 
showing that any shareholder had in fact invested the agent with author- 
ity to sue in his behalf. In this posture of the case it is unnecessary to 
consider what rights, if any, shareholders who have paid their assess- 
ments may have against those who have not paid.’ 

The individual liability of the stockholders of a national banking 
association is that they ‘‘shall be held individually responsible for all 
contracts, debts, and engagements of such association, each to the amount 
of his stock therein, at the par value thereof in addition to the amount 
invested in such stock... .’? 12 U.S.C.A. §64. On voluntary liquidation 
of an association, any creditor may enforce this liability. 12 U.S.C.A. 
§ 65. The receiver may, ‘‘if necessary to pay the debts of such 
association, enforce the individual liability of the stockholders.’’ 12 
U.S. C. A. § 192. The liability is both statutory and quasi-contractual 
in its origin and basis. Brown v. O’Keefe, 300 U. 8. 598, 606, 57 S. Ct. 
543, 81 L. Ed. 827. Compare Erickson v. Richardson, 9 Cir., 86 F. 2d 
963. It is an asset of the creditors, not of the association, and cannot 
be enforced after the creditors have been paid. Church v. Ayer, D. C. 
Conn., 80 F. 543; Lally v. Anderson, 1938, 194 Wash. 536, 78 P. 2d 603; 
Page v. Jones, 8 Cir., 7 F. 2d 541; Dunn v. O’Connor, 67 App. D. C. 76, 


1Early in the history of the National Banking Act it was held in Kennedy v. 
Gibson, 8 Wall. 498, 505, 19 L. Ed. 476, that “the liability of stockholders is several 
and not joint.” 
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89 F. 2d 820. The note and mortgage given by Mitchell to secure his 
statutory liability did not become an asset of the association. 
Affirmed. 







DEPOSITS FOR SPECIAL PURPOSE A 
PREFERRED CLAIM 







Rossman v. Blunt, United States Circuit Court of Appeals, Sixth Circuit, 
104 Fed. Rep. (2d) 877 







Where money was deposited in a bank with instructions to pay 
it to a specified person upon his delivering to the bank a warranty 
deed to certain property, and the bank fails with the fund still in 
its possession, the person to whom the money is to be paid will be 
entitled to a preferred claim. 

Such a deposit is known as a deposit for a special purpose. The 
bank becomes a trustee of the fund and the owner is entitled to the 
full amount upon the failure of the bank. 














Appeal from District Court of the United States for the Eastern 
District of Michigan, Southern Division; Arthur F. Lederle, Judge. 

Proceeding in the matter of the Union & Peoples National Bank of 
Jackson, Mich., in liquidation, wherein Gilbert George Blunt, executor 
of the estate of George Gibson, deceased, filed a claim, which was opposed 
by Reuben H. Rossman, receiver. From a decree adjudging claimant a 
preferred creditor to the extent of $3,664.07, Reuben H. Rossman, re- 
ceiver, appeals. 

Affirmed. 

Benjamin Kleinstiver, of Jackson, Mich. (Elmer Kirkby and Whit- 
ing, Kleinstiver & Anderson, all of Jackson, Mich., on the brief), for 
appellant. 

Frank L. Blackman, of Jackson, Mich. (Blackman & Blackman, of 
Jackson, Mich., on the brief), for appellee. 


















HAMILTON, C. J.—The appellant, receiver of the Union & Peoples 
National Bank & Trust Company of Jackson, Michigan, a national bank- 
ing corporation, in liquidation, appeals from a decree of the District 
Court adjudging the appellee, Gilbert George Blunt, executor of the 
estate of George Gibson, deceased, a preferrd creditor to the extent of 
$3,664.07. 

On January 26, 1933, the Alma State Savings Bank of Alma, Michi- 
gan, sent a draft for $4,250 to the Union & Peoples National Bank & 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §150. 
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Trust Company to be given to the appellee when he delivered to the 
bank a warranty deed to Raburn B. Smith and Inez Smith, together with 
an abstract of title of the property described in the deed, certified copy 
of, Gibson’s will, an order of the Probate Court approving the sale and 
showing the appointment of appellee as executor and also receipts show- 
ing the payment of delinquent taxes on the property. 

On January 31, 1933, the Alma Bank modified its instructions to 
the Union Bank by authorizing it to pay to the Treasurer of Gratiot 
County, Michigan, 580 delinquent taxes. In order to obtain the money 
to pay the taxes appellee, Blunt, and the Union Bank indorsed the draft 
and on February 4, 1933, the bank deposited it in the Detroit Branch 
of the Federal Reserve Bank, Chicago, Illinois, together with 157 other 
items aggregating $68,794.57. It cleared through the Detroit Clearing 
House and on February 6, 1933, was credited to the account of the 
Union & Peoples Bank in the Federal Reserve Branch at Detroit and 
on this date the Union & Peoples Bank mailed to the County Treasurer 
its cashier’s check for $585.89 in payment of the taxes and on February 
7, 1933, received the Treasurer’s receipt therefor. 

The Union & Peoples Bank retained the difference and immediately 
wrote its cashier’s draft for that amount in the following form: 


‘‘Union & Peoples National Bank 
No. 44721 
‘* Jackson, Mich., Feb. 4, 1933 
‘‘Pay to the Order of Union & Peoples Natl. Bk. or G. Blunt, 
$3,664.07. 
U&P 
Nat’] Bank $3664 and 07¢ 
Cashiers Draft 
‘*M. Biddlecome 
‘Asst. Cashier-Teller.’’ 


On February 11, 1933, appellee delivered to the bank the documents 
called for in the letter accompanying the original draft and on that date 
it executed and delivered to appellee the following receipt: 


‘Jackson, Mich., Feb. 11, 1933. 
‘‘Receiver of Gilbert Blunt, Exr. of George Gibson, Est. draft for 
$3,664.07 to be released as soon as Alma State Savings Bank o. k. all 
papers sent it. 


‘‘Union & Peoples National Bank, 
““by R. W. McCutcheon.’’ 
On February 14, 1933, the Alma Bank approved the foregoing docu- 
ments and the Union Bank forthwith delivered the draft to the appellee 
which he accepted under protest. 
At the end of the banking day February 11, 1933, the bank closed 
and was not reopened. On the foregoing facts, the lower court found 
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that title to the funds represented by the draft did not pass to the bank 
but its assets had been augmented by commingling and that they were 
traced into the hands of the appellant. 

Bank accounts may be divided into three classes, (1) general; (2) 
special; (3) for special purposes. The first class loses its identity and 
becomes a part of: the general assets of the bank and the depositor 
becomes a general creditor. In the second class the account is separated 
from the bank’s general assets, title remaining in the depositor with the 
right to recover the identical deposit, the bank becoming bailee. In the 
third class the account constitutes a trust fund, is related to the first 
and second classes, but in some instances the rights of the parties are 
determined under different legal principles. 

If the deposit is for a special purpose and there is an agreement, 
express or implied, between the bank and the depositor that it is not to 
be used otherwise by the bank, it holds it as a trustee, with power to 
transfer title to a bona fide purchaser, the proceeds belonging to the 
beneficiary or cestui que trust. Restatement of the Law of Trusts, Sec- 
tions 5 and 12, pages 20 and 36. 

Under the above statement of the law, there is no question as to the 
character of the deposit here and the relationship created. It falls in 
the third class and the rights of the parties are determined by the 
law of trusts. 

When appellee delivered to the bank in acceptable form the docu- 
ments referred to in the letter accompanying the draft, it had the single 
duty to deliver him the draft, and when it closed its doors for business 
February 11, 1933, this had not been done. The bank lacked the author- 
ity to commingle the proceeds of the draft with its general assets without 
committing a breach of trust. Capital Nat. Bank v. First Nat. Bank 
of Cadiz, 172 U. S. 425, 434, 19 S. Ct. 202, 43 L. Ed. 502. The fact that 
appellee indorsed the original draft to obtain sufficient funds to pay the 
delinquent taxes does not prove an intent by the parties to change the 
trust relationship into that of debtor and creditor. No reasonable infer- 
ence can be drawn from the evidence that appellee intended to become 
a general depositor of the bank. Davis v. MeNair, 5 Cir., 48 F. 2d 494. 

The original draft was delivered to the bank with explicit directions 
to apply the proceeds to pay for the land which was assented to by the 
officers of the bank and the engagement of the bank was to apply the 
fund for that purpose. <A trust was thus created, the violation of which 
constituted a fraud by which the bank could not profit and its receiver 
is not entitled to the benefit. From the moment the bank converted the 
draft into money, it was bound to hold it and apply it solely to the 
purpose for which it was received. It was impressed with a trust and 
no change of it into any other credit or form could divest it of this 
characteristic so as to give the bank or its receiver any different or more 
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valid claim in respect to it than the bank had before the conversion. 
Libby v. Hopkins, 104 U. S. 303, 310, 26 L. Ed. 769. 

There is seemingly a conflict of authority in cases where a deposit 
with a bank for a special purpose is impressed with a trust, different 
conclusions being reached in some instances on facts which appear undis- 
tinguishable. However, on closer analysis of the cases, there are certain 
factors present in one, not in the other, which make them dissimilar. The 
intention of the parties is the best to be applied. The primary question 
is whether they intended that the bank, pending the payment for which 
the money was delivered to it, should stand in the same position with 
respect to the funds deposited for the special purpose as it stood in 
respect to its other assets, with the right to mingle and control the funds 
with unqualified temporary ownership. In ascertaining the intent of 
the parties, the Court will construe the words used according to their 
general acceptation and in the light of the customs and usages of banking 
practices to which they relate. 

Where known business usages prevail as to the subject matter of a 
contract, parties thereto usually proceed under a tacit assumption with- 
out reducing the terms to writing, being mutually understood. The 
special particulars of their agreements are usually written. When the 
usages of the banking business are applied to the agreement of the 
parties here, it is clear appellee did not intend for the bank to have 
title to the proceeds of the draft. 

Appellant urges on the Court that appellee was not entitled to a 
preference in any event because he failed to carry the burden of proof 
of definitely tracing into appellant’s possession something of value which 
belonged to him, or the avails thereof, and that a mere showing that 
the bank before its closing wrongfully converted to its own use the 
proceeds of the draft, is insufficient to establish a preferred claim. 
Hoffman v. Rauch, 300 U. 8. 255, 258, 57 S. Ct. 446, 81 L. Ed. 629. 

The only evidence in the record supporting appellee’s claim that 
his property came into the hands of the receiver is that on February 
4, 1933, the bank received credit for $73,044.57 in the Detroit branch 
of the Federal Reserve Bank, a part of which was the proceeds of 
appellee’s draft and the bank closed seven days later. The record is 
silent on the status of the account of the Union & Peoples Bank on any 
subsequent date. 

Where money constituting a trust fund is traced in an original or 
substituted form into the funds which come into the hands of the receiver 
of an insolvent bank, it still retains that character although theretofore 
mingled with other assets. Brennan v. Tillinghast, 6 Cir., 201 F. 609. 

The right of a cestui que trust to pursue and reclaim trust funds 
rests upon property right. His claim does not become preferred over 
general creditors of an insolvent bank on a mere showing of its nature 
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and if it has been dissipated there is nothing left to which the trust 
may attach. If the means of ascertainment and identification fail, the 
trust falls. Board of Com’rs of Crawford County v. Strawn, 6 Cir., 157 
F, 49, 15 L. R. A., N. S., 1100. 

A very short time elapsed between the receipt of the trust fund and 
the final closing of the bank which reduces the probability that the bank 
had paid out or dissipated it. Under such circumstances, the burden 
of going forward with the evidence shifts to the receiver to show that 
he had nothing of value out of the trust fund to which appellee could 
establish title. 

The records of banks are ordinarily kept by its confidential agents 
and employees, the customers and the public generally not having access 
to them and on receivership, the receiver becomes their sole custodian. 

The proof on behalf of appellee shows prima facie that the receiver’s 
assets were augmented by the proceeds of the draft. Mammoth Oil 
Company v. United States, 275 U. S. 18, 14, 52, 48 S. Ct. 1, 72 L. Ed. 
137. In such ease, all of the evidence adducible upon the question being 
in the possession of the receiver and not easily attainable by the appellee, 
the burden shifts to him to show that his assets were not augmented by 
the proceeds of the draft. Selma, Rome & Dalton Railroad Company v. 
United States, 139 U. S. 560, 568, 11 S. Ct. 638, 35 L. Ed. 266. The 
burden of proof rested on the appellee to show that his property had 
been wrongfully mingled with the mass property of the bank, but under 
the peculiar facts of this case when that was done, the burden of going 
forward with the evidence shifted to the receiver. Smith v. Mottley, 
6 Cir., 150 F. 266. 

The decree of the District Court is affirmed. 


PERMITTING TRUST FUNDS TO REMAIN ON 
DEPOSIT 





In re Berner’s Estate, New York Surrogate’s Court, Erie County, 14 
N. Y. Supp. (2d) 956 





Trustees under a will permitted trust funds to remain on deposit 
in a thrift account in a bank from April, 1930, the date of the 
probate of the will, to February, 1933, when the bank failed. 
Although trustees are restricted in their investments by Section 111 
of the New York Decedents’ Estate Law, it was held that they were 
not responsible for the loss where there was no showing that they 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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could have ascertained, in the exercise of diligence, that the bank 
was likely to close. The court pointed out that, during the period 
the money was allowed to remain on deposit, economic conditions 
were such that even a greater loss might have been sustained by 
investing in ‘‘legals.’’ 


Proceeding in the matter of the accounts of Andrew Berner, Fred- 
erick W. Berner, and Charles M. Berner, as trustees under the last will 
and testament of Pauline Berner, deceased, wherein the trustees filed 
their account and sought a judicial settlement thereof, and wherein 
objections were interposed thereto by one of the beneficiaries. 

One objection sustained, and other objections dismissed. 

Magavern & Magavern, of Buffalo (Willard J. Magavern, of Buffalo, 
of counsel), for trustees. 

Burke & Desmond, of Buffalo (Charles S. Desmond, of Buffalo, of 
counsel), for Lena Ertel Sullins, life beneficiary, and Charles M. Ertel, 
remainderman. 


MONTESANO, Surrogate—The Trustees have filed their account 
with this Court and seek a judicial settlement thereof. Objections have 
been interposed thereto by one of the beneficiaries. 

The testator died on March 18, 1930. Her Will was probated on. 
April 9, 1930. At the time of her death, there was on deposit in the 
Bank of Lancaster to the credit of the testator a sum in excess of Five 
Thousand Dollars ($5,000). The excess above the Five Thousand Dol- 
lars ($5,000) was withdrawn by the Executors and the Five Thousand 
Dollar ($5,000) deposit was continued in a thrift account as part of the 
trust to be erected under the provisions of the Will. 

By the terms of the trust provision, the Trustees were permitted to 
invade the principal if the income therefrom was insufficient to properly 
provide for the objecting beneficiary. From time to time withdrawals 
were made therefrom to meet various expenses incident to the execution 
of the trust and payments thereof made to the beneficiary. 

In February of 1933, the Bank of Lancaster was closed, and in the 
April following, the State Bank Department directed its liquidation. As 
a result, the Trustees sustained a loss. It is the claim of the beneficiary 
that the loss occasioned was sustained through their fault and negligence 
and they should be surcharged to the extent of the loss. It is contended 
that it was the duty of the Trustees, within a reasonable time after 
their appointment, to withdraw the deposit from the Bank of Lancaster 
and invest it in ‘‘legals.’’ 

The Trustees however claim that they were not negligent in their 
duty, that they merely continued an account in a bank which was paying 
four per cent. interest, selected by the testator herself during her life- 
time and in which the Trustees had large sums on deposit individually. 
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It is their further claim that economic conditions were such during and 
between the years 1930 and 1934 that the field of investments for trust 
funds was entirely too risky to warrant investment of the principal 
fund without possible loss, not only of the principal but also the income. 
Both parties agree that the Court may take judicial notice of this condi- 
tion (Commercial and Financial Chronicle, March 4, 1933). 

While it is true that the Trustees in the management of a trust fund 
are restricted in their investment by Statute, Section 111, Decedent 
Estate Law, and the general rules found in the decisions of our various 
Courts defining the duties and obligations of Executors, Administrators 
and Trustees, nevertheless both the Statute and the rules are sufficiently 
flexible to yield to the rule of necessity and safety measured by the 
circumstances, conditions and emergencies present during their Trustee- 
ship. ‘‘The statutory provision and the rules of equity characterizing 
the securities in which trust funds may be invested were adopted in 
the light of experience, and we do not intend to weaken them or increase 
their elasticity. They are not, however, absolutely exclusive, arbitrary, 
and inflexible, and must yield to the rule of necessity or safety. A more 
fundamental and broader principle, superseding in emergencies or 
justifying conditions the specialized rule, is that trustees are bound, 
in the management of all the matters of the trust, to act in good faith 
and employ such vigilance, sagacity, diligence, and prudence as in gen- 
eral prudent men of discretion and intelligence in like matters employ 
in their own affairs. The law does not hold a trustee, acting in accord 
with such rule, responsible for errors in judgment. Matter of Denton 
v. Sanford, 103 N. Y. 607, 9 N. E. 490; Ormiston v. Oleott, 84 N. Y. 
339; Litchfield v. White, 7 N. Y. 438, 57 Am. Dee. 534.’’ Costello v. 
Costello, 209 N. Y. 252, page 261, 103 N. E. 148, 152. 

The record is void of any testimony indicating that the Trustees 
could have with diligence ascertained the precarious condition of the 
bank, its insolvency, if in fact it was then insolvent, and its likelihood 
of closing. On the contrary, belief that the bank was in all respects 
solvent and would continue to pay interest on deposits at the rate of 
four per cent. is evident by one of the Trustees individually continuing 
his business with the bank to such an extent that at the time of its 
liquidation he had on deposit therein upwards of Ten Thousand Dollars 
($10,000) to his individual credit. What course should they have 
pursued? A withdrawal of the funds from the bank required an invest- 
ment in so-called ‘‘legals.’? Should they have invested in real estate 
mortgages, or purchased railroad bonds? We know the result of such 
investments. As we have noted, economic conditions were such that 
even a greater loss might have been sustained by such investments. 
In my opinion, the Trustees acted as men of prudence, discretion and 
intelligence in like matters employ in their own affairs and failure to 
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withdraw the deposit from the Bank of Lancaster and invest it else- 
where was not negligence. ‘‘In the last-cited case, the court says 
[People ex rel. Nash v. Faulkner, 107, N. Y. 477], at page 488, 14 N. E. 
415, 420: ‘ ... He is merely the trustee or agent of the private parties 
interested in the money, and no greater or higher responsibility should 
be imposed upon him than would be imposed upon any agent or trustee. 
If he had been a trustee, and had deposited this money in good faith, 
without any negligence on his part, in this bank, its loss by the failure 
of the banker would have been a good defense. . . . If the administrators 
had deposited the money of their estate in this bank in good faith, and 
without negligence, they would not have been responsible for its loss.’ ”’ 
Matter of Kruger’s Estate, 139 Misc. 907, 249 N. Y. S. 772, 776; Id., 141 
Mise. 475, 252 N. Y. S. 688. 

In re Knight’s Estate, Sup. Ct., 4 N. Y. 8. page 412, 413, the Trustee 
was held liable for the loss sustained by the continuation of a deposit in 
a bank which subsequently became insolvent. But we must observe the 
Court found that there was no necessity for continuing the deposit in 
the bank, which later became insolvent. Undoubtedly the court in 
arriving at its conclusion also considered the prior order of the Court 
whereby the Trustee was directed that ‘‘the said fund shall be securely 
invested by the said James F. Hurd, as Trustee, and held subject to 
the provisions of the said last will and testament of Samuel W. Knight, 
deceased.’’ With this direction the Trustee failed to comply. The 
economic conditions prevailing at the time of the erection of the trust 
and the provisions of the Will in the instant case, whereby the Trustees 
are permitted to use the income and invade the principal or so much 
thereof as they deem necessary for the proper maintenance and support 
of the beneficiary, to my mind distinguishes it from the Knight case. 

Support for the conclusion that the Trustees should not be held 
accountable for the loss is found in Section 265 of the Surrogate’s Court 
Act, which in part reads that the fiduciary shall not ‘‘sustain any loss 
by the decrease or loss, without his fault, of any part of the estate or 
fund; that he shall . . . be allowed for such decrease or loss on the 
settlement of his account.”’ 

I find no merit to the contention of objector, which seeks to surcharge 
the Trustees for failure to continue payments of Seventy-five Dollars 
($75) monthly. Payments were to be made only if the trust fund was 
unproductive. It is seen that the trust fund was in fact productive, 
the deposit yielding interest at the rate of four per cent. 

A diversion of funds by the Trustees, conceded by them, has however 
resulted in a loss of Four Hundred Seventeen Dollars and Fifty Cents 
($417.50) and as to this amount the Trustees are surcharged. All other 
objections are dismissed. 

Upon five days’ notice enter decree in accordance with this opinion. 
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NEGOTIABILITY OF TRADE ACCEPTANCE 






State Trading Corporation v. Toepfert, Supreme Judicial Court of 
Massachusetts, 23 N. E. Rep. (2d) 1008 











Below the signatures of an acceptor and indorser of a trade 
acceptance were the following words: ‘‘The obligation of the acceptor 
hereof arises out of the purchase of goods from the drawer, matu- 
rity being in conformity with the original terms of purchase.’’ It 
was held that the presence of these words did not render the instru- 
ment non-negotiable under Section 25 of the Massachusetts Negotiable 
Instruments Act (Section 3 of the Uniform Act) which provides 
that an instrument is not rendered conditional because it is coupled 
with ‘‘a statement of the transaction which gives rise to the in- 
strument.”’ 














Report from Appellate Division of District Court of Holyoke, 
Hampden County; Welcker, Judge. 

Action by the State Trading Corporation against William H. Toep- 
fert on a trade acceptance. On report. 

Order of the Appellate Division dismissing report reversed, and 
judgment ordered for plaintiff. 








QUA, J.—The decisive question in this case is whether a trade 
acceptance in the general form of a bill of exchange payable to order 
‘On Aug. 1, 1938,’’ is rendered nonnegotiable by the addition below the 
signatures of the drawer and the acceptor of these words, ‘‘The obliga- 
tion of the acceptor hereof arises out of the purchase of goods from 
the drawer, maturity being in conformity with the original terms of 
purchase. ’’ 

The answer depends upon whether, because of the words quoted, 
the promise or order to pay contained in the acceptance became condi- 
tional or was not to be performed ‘‘at a fixed or determinable future 
time.’’ G. L. (Ter. Ed.) ¢. 107, § 23 (Negotiable Instruments Law, § 1). 
An order or promise does not become conditional merely because it is 
coupled with ‘‘A statement of the transaction which gives rise to the 
instrument.’’ Section 25 (Negotiable Instruments Law, § 3). 

The words added to the instrument do not have the effect of incor- 
porating into it by reference any previous written contract between 
the parties. No writing is mentioned. The ‘‘terms of purchase’’ may 
well have rested in parol. Nor does it seem reasonable that the parties 
who executed in due form a written instrument for the payment of a 
specified sum of money on a specified day would intend by the added 
words to alter or destroy the otherwise plain meaning of that instrument 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1549. 
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by importing into it as controlling conditions the terms of some oral 
understanding by which and not by the instrument itself the obligations 
of the parties would be measured. A simple and reasonable explanation 
of this addition to such an instrument is that it was made in order that 
the paper might carry on its face an assurance both that it had its 
origin in a genuine commercial transaction and that there had been 
no extension of the original term of credit. It has been held in a number 
of cases in various jurisdictions that a statement that the obligation 
arose out of the purchase of goods is ‘‘A statement of the transaction 
which gives rise to the instrument’’ within the meaning of section 3 of 
the Negotiable Instruments Law and does not affect negotiability. See 
eases collected in Brannan, Negotiable Instruments Law (6th Ed.) 158. 
The addition of the second statement, ‘‘maturity being in conformity 
with the original terms of purchase,’’ merely confirms and does not 
contradict the due date stipulated in the body of the instrument. On 
its face the acceptance became unconditionally due and payable on 
August 1, 1938. It contains nothing to the contrary by reference or 
otherwise. 

Of the several decisions upon the precise words added to this accept- 
ance, Heller v. Cuddy, 172 Minn. 126, 214 N. W. 924, is in accord with 
our own views. See also Ouachita National Bank v. Carpenter, 160 
La. 1033, 107 So. 896. The Texas Commission of Appeals reached the 
opposite result in Lane Co. v. Crum, 291 8S. W. 1084, but this seems 
somewhat shaken by the later decision of the Commission of Appeals in 
Arrington v. Mercantile Protective Bureau, Inc., 24 8. W. 2d 383. The 
Iowa court followed Lane Co. v. Crum, in First National Bank v. Power 
Equipment Co., 211 Iowa, 153, 233 N. W. 103. These two cases have 
not escaped criticism. See Brannan, Negotiable Instruments Law (6th 
Ed.) 158, 159, and citations there contained. In Westlake Mercantile 
Finance Corp. v. Merritt, 204 Cal. 673, 269 P. 620, 61 A. L. R. 811, 
there seems to have been no due date plainly stated in the body of the 
instrument. There is no case in this Commonwealth closely in point. 
Those approaching the point are consistent with this decision. : Cota v. 
Buck, 7 Mete. 588, 41 Am. Dec. 464; Haskell v. Lambert, 16 Gray 592; 
American Exchange Bank v. Blanchard, 7 Allen 333; Taylor v. Curry, 
109 Mass. 36, 12 Am. Rep. 661; Costelo v. Crowell, 127 Mass. 293, 34 
Am. Rep. 367; Sloan v. McCarty, 134 Mass. 245; Cherry v. Sprague, 187 
Mass. 113, 72 N. E. 456, 67 L. R. A. 33, 105 Am. St. Rep. 381; National 
Bank of Newbury v. Wentworth, 218 Mass. 30, 105 N. E. 626; Central 
National Bank v. Hubbel, 258 Mass. 124, 154 N. E. 551; Pierce, Butler 
& Pierce Manuf. Corp. v. Daniel Russell Boiler Works, Inc. 

The order of the Appellate Division dismissing the report is reversed, 
and judgment is to be entered for the plaintiff for the amount of the 
acceptance and interest. So ordered. 
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CLAUSE IN WILL EXONERATING TRUSTEES 
FROM INVESTMENT LOSSES 






In re Kramer’s Estate, New York Surrogate’s Court, New York County, 
15 N. Y. Supp. (2d) 700 







A will creating trusts authorized the trustees ‘‘in their discretion 
to invest moneys held under said Trusts, in any security, real estate 
or personal corporate, public or private, in addition to those estab- 
lished by the laws of this State as proper investments for trust funds 
without either of my said Executors or Trustees being liable for 
such acts.’’ Under this clause it was held that, in investing in mort- 
gage participations, the trustees were not restricted to mortgages 
which represented not more than two-thirds of the value of the prop- 
erty, under former section 188, sub. 7 of the Banking Law. In fact 
they could invest in a mortgage in seventy per cent. or even a higher 
percentage, if bad faith or personal interest was absent. Also, they 
were not required to give notice of such investments to the bene- 
ficiaries as required by former section 188, sub. 7. Consequently, 
they were not responsible for losses resulting from such an invest- 
ment where it appeared that they acted in good faith and with the 
current exercise of prudence, vigilance and honest judgment. 


Former section 188 sub. 7 was renumbered in the revision of 
1937 as sections 100-a and 100-b. 

























Proceeding in the matter of the estate of Louis N. Kramer, deceased, 
wherein the account filed by the trustee was contested. On motion for 
confirmation of report of Jeremiah F. Connor, referee. 

Decree confirming report and settling the account accordingly. 

Mitchell, Taylor, Capron & Marsh, of New York City (Edwin W. 
Cooney and Elmer J. Hoare, both of New York City, of counsel), for 
City Bank Farmers Trust Co., trustee. 

Proskauer, Rose & Paskus, of New York City (David Katz, Charles 
Looker, and Edward Rubin, all of New York City, of counsel), for 
Nathan K. Galland, trustee. 

Chadbourne, Parke, Wallace & Whiteside, of New York City (W. 
Hugh Peal, of New York City, of counsel), for Commercial Nat. Bank 
& Trust Co. of New York, as committee of an incompetent, objectant. 

Hays, Wolf, Kaufman & Schwabacher, of New York City (Wolf- 
gang S. Schwabacher, Ralph Wolf, and Myron S. Isaacs, all of New 
York City, of counsel), for objectants. 





















FOLEY, S.—The report of the referee is confirmed in its entirety 
and all the exceptions thereto are overruled. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §508. 
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The objectants seek to surcharge the corporate co-trustee alone with 
the sum of approximately $360,600 and interest, for alleged negligence 
and even gross negligence in investing the funds of the trusts in par- 
ticipations of a certain mortgage and for failure to give notice to the 
life beneficiaries required by former section 188, subd. 7 of the Bank- 
ing Law. It was further contended that the real estate upon which 
the total mortgage of $2,800,000 was placed was not worth fifty per 
cent. more than the amount of the loan, that the loan was imprudent and 
improvident and that it was negligently made, because there was no 
proper investigation or reliable appraisal of the real estate, and that 
the income of the property was insufficient to meet the carrying charges, 
including taxes and interest upon the loan. Other grounds of negli- 
gence, self-dealing and lack of prudence in connection with the loan 
were asserted by the objectants. The co-trustee on the other hand 
contends that its officers and representatives acted in good faith and 
with the current exercise of prudence, vigilance and honest judgment. 

The referee has overruled the objections and has found no legal 
basis for surcharge against the corporate co-trustee. 

The situation is different from the ordinary case because of the 
clause of exoneration from liability on the part of the trustees which 
is found in the will. The testator provided in this clause: 

*‘T hereby authorize my said Executors and Trustees, in their dis- 
eretion, to retain, change or substitute as they may see fit any invest- 
ment or security of which I may die possessed and to sell, substitute, 
exchange or retain any one or all of the securities now held by me as a 
proper investment of monies to be held by them under the Trusts of 
this my Last Will and Testament, and (in their discretion to invest 
monies held under said Trusts, in any security, real estate or personal 
corporate, public or private, in addition to those established by the laws 
of this State as proper investments for trust funds without either of 
my said Executors or Trustees being liable for such acts.’’) 

The testator appointed his brother and his nephew, Nathan K. Gal- 
land, as executors and trustees and provided that in the event of the 
death of his brother, The Farmers Loan & Trust Company be appointed 
executor and trustee in his place. The brother predeceased the testator 
and the successor corporation of the designated corporate fiduciary 
accepted appointment as co-executor and co-trustee with Mr. Galland. 
The will expressly conferred upon the corporate fiduciary ‘‘the same 
power and authority as conferred upon my brother, Isidore H. Kramer.’’ 

The effect of clauses in varying forms exonerating fiduciaries from 
liability has been the subject of determination in numerous decisions by 
the courts of our State. Crabb v. Young, 92 N. Y. 56; Matter of 
Clark’s Will, 257 N. Y. 132, 177 N. E. 397, 77 A. L. R. 499; Matter of 
Balfe’s Will, 245 App. Div. 22, 280 N. Y. S. 128; Matter of United 
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States Trust Co., 189 App. Div. 75, 178 N. Y. S. 125; Matter of Reid, 
170 App. Div. 631, 156 N. Y. S. 500; Lawton v. Lawton, 35 App. Div. 
389, 54 N. Y. S. 760; Matter of Knower’s Estate, 121 Mise. 208, 200 
N. Y. 8S. 777. 

It is of importance here that the clause contains not only dispensa- 
tion from liability, but also the widest grant of power and discretion 
to invest in securities other than those within the class of legal invest- 
ments. The testator gave power and authority to the trustees to invest 
in common or preferred stocks, mortgages, real property, bonds, and 
even in the notes and other obligations of private persons. ‘‘It is funda- 
mental law that a testator or the creator of a trust has unlimited 
authority to direct how his money may be invested by his trustees, or 
may leave the manner of such investment completely in the discretion 
of such trustees. . . . In such a case, if an investment be challenged, 
the only questions are, first, did the trustees act within the limits of 
their discretion? and, second, was their discretion abused?’’ Scott, J., 
in Matter of Reid, 170 App. Div. 631, 156 N. Y. S. 500, 502. In the 
leading authority of Crabb v. Young, supra, the will provided that the 
executors, who were also the trustees, should not be answerable ‘‘for 
any loss or damage that may happen to my estate except the same shall 
occur or take place from their own willful default, misconduct or 
neglect.’’ Attack was made upon the retention of certain real estate 
by the executors and their conduct in investing in certain mortgages. 
The court stated that the ‘‘testator had an absolute right to select the 
agencies by which his bounty should be distributed and to impose the 
terms and conditions under which it should be done.’’ It was further 
declared that the testator ‘‘well knew the character and qualification of 
those whom he selected as his trustees . . . and while they were engaged 
in the performance of a lawful duty which he intrusted to them, the 
court has not the right to increase the measure of their responsibility 
or impose obligations from the burden of which he has in his will so 
carefully protected them.’’ It was further stated that while trustees 
are held to great strictness in their dealings with the interests of their 
beneficiaries, ‘‘the court will regard them leniently when it appears they 
have acted in good faith, and if no improper motive can be attributed 
to them, the court have even excused an apparent breach of trust, unless 
the negligence is very gross.’’ 

Again, in Matter of Clark’s Will, supra, the leading recent case on 
the duties of trustees and the tests of liability for surcharge, the Court 
of Appeals had before it a clause of exoneration of trustees for retain- 
ing securities, which was much similar to that involved here. In the 
Clark case the trustees were authorized to retain investments ‘‘without 
any personal liability for so doing.’’ In the present proceeding the will 
reads ‘‘without either of my said Executors or Trustees being liable for 
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such acts.’’ In the opinion of the court written by Judge Kellogg, it 
was stated: ‘‘The testator empowered his executors and trustees ‘to 
continue all the investment of money in the securities made by me and 
which shall come into their possession and control at my decease, with- 
out any personal liability for so doing.’ The very fact that the trustees, 
as well as the executors, were so authorized, indicates that the testator 
contemplated that the securities left by him might be held over an 
extended period. Although, at the time of the executors’ accounting, 
the sugar stocks had been retained by the executors for three years, the 
surrogate absolved them of blame for not making disposal thereof, and 
directed that the stocks be turned over in kind to the trustee of the 
various trusts created by the will. The surrogate then expressed his 
opinion as to the wishes of the testator in regard to the stocks that ‘it 
was his desire that they should be kept at all hazards.’ If such were 
his desire, equally was it his wish that they should be kept ‘without 
any personal liability for so doing.’ The testator had an absolute right 
to provide that his trustee should not be liable for losses accruing from 
the retention of the securities, although it may have been imprudent 
so to retain them. Crabb v. Young, 92 N. Y. 56, 65. In that case, the 
testator had provided that his trustees should not be liable for losses 
except those arising ‘from their willful default, misconduct or neglect.’ 
The court said: ‘It is quite clear that they cannot be held liable to 
replace the moneys lost through even an improvident or careless invest- 
ment, unless they have acted willfully and have intentionally disre- 
garded the rules which control and regulate the action of prudent and 
careful men in conducting their own business affairs.’ Our will does not 
go quite so far as the will quoted, but at least there must be evidence 
of lack of reasonable care.’’ 

Under the tests of the last sentence of this pronouncement, the 
referee has held in the pending proceeding that there was no evidence 
of lack of reasonable care. I am fully in accord with his conclusion. It 
does appear, however, that the clause of exculpation granted additional 
immunity to the trustees from that usually applied in a case of attempted 
surcharge where the will contains no such clause. It should be noted 
that Section 125 of the Decedent Estate Law, which declares the inelu- 
sion of a clause of immunity to be against public policy, has no appli- 
cation to the existing proceeding, because here the testator died prior 
to the enactment of that section and its terms specifically exempt the 
estates of such persons from its operation. 

Counsel for the objectants in their desire to obtain a surcharge seek 
to evade the directions of the testator and to nullify his grant of author- 
ity to the trustees to invest in securities outside the statutory permitted 
class and to destroy the exoneration granted by him to his trustees for 
liability in making such investments. The intention of the maker of a 
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will may not be ignored in such easy fashion. As stated by Judge 
Rippey in Matter of Kennedy’s Will, 279 N. Y. 255, 18 N. E. 2d 146, 149: 

‘“‘Within limitations with which we are not here concerned, a testator 

may make such disposition as he wishes of his property without interfer- 

ence by the courts or by those who may believe that some other disposi- 

tion would be more desirable or practicable.’’ An unambiguous com- 

mand of the testator cannot be disregarded. Words are ‘‘never to be 

rejected as meaningless or repugnant, if by any reasonable construction 

they may be made consistent and significant.’’ Cardozo, J., in Matter 

of Buechner, 226 N. Y. 440, 123 N. E. 741, 742. 

Lack of reasonable care is no wider ground of liability than those 
grounds laid down in King v. Talbot, 40 N. Y. 76, and Costello v. 
Costello, 209 N. Y. 252, 103 N. E. 148. Under the latter authorities the 
rule of responsibility is that trustees are bound in the management of 
all the matters of the trust, to act in good faith and employ such vigi- 
lance, sagacity, diligence and prudence as in general, prudent men of 
discretion and intelligence employ in like matters in their own affairs. 
Certainly effect must be given to the unequivocal directions of the tes- 
tator and these directions must supply an additional immunity beyond 
what the law would give a trustee under the ordinary rule of liability, 
particularly when the testator’s expression of confidence in the persons 
whom he had selected is so strongly shown. In Section 222 of the Re- 
statement of the Law of Trusts (American Law Institute), it is stated 
that a trustee will be relieved of liability for breach of trust by an 
exculpatory clause in a will or deed. Except under certain special cir- 
cumstances the provision is ineffective ‘‘to relieve the trustee of liability 
for breach of trust committed in bad faith or intentionally or with reck- 
less indifference to the interest of the beneficiary, or of liability for any 
profit which the trustee has derived from a breach of trust.’’ There is 
not the slightest evidence in the present proceeding of any misconduct 
within the latter part of that rule. 

The referee has correctly held that under the distinctive provisions 
of the will here, and particularly the clause of discretion in making 
investments and exoneration from liability and the right of the trustees 
to depart from the class of legal investments, that notice was not 
required to be given to the life beneficiaries of investments in participa- 
tions in mortgages. He has cited several authorities in support of that 
conclusion, particularly Matter of Clark’s Will, 165 Mise. 801, 1 N. Y. S. 
2d 629, Wingate, S. and Matter of Balfe’s Will, 245 App. Div. 22, 280 
N. Y. S. 128. It is obvious that if the trustees were authorized to invest 
in securities outside of the legal class that they were relieved of every 
form of statutory limitation or requirement as to legal investments when 
they selected and actually made the investment. Thus they were not 
restricted to the placing of a mortgage representing not more than 
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66 2/3 per cent. of the value of the property to which a legal investment 
is confined. Under the will they might properly have invested in a 
mortgage of seventy per cent. or even a higher percentage, if bad faith 
or personal interest was absent. They might even have properly invested 
in the fee of real estate. 

For no greater reason were they compelled to give the statutory 
notice to the life beneficiaries under Section 188 of the Banking Law 
after investment in the participations. Not to have given it was neither 
negligence, improvidence or evidence of bad faith. They were no more 
required to give it in the case of a participation than they were required 
to give such notices in the event of a purchase out of the trust funds of 
any other form of security. 

In Matter of Balfe’s Will, 245 App Div. 22, 280 N. Y. S. 128, 131, 
the Appellate Division, Second Department, had before it a will con- 
taining clauses of the broadest grant of discretion as to investments and 
specific authority to purchase securities from the corporate trustee. It 
was held that the ‘‘purchase of mortgages from itself, otherwise illegal, 
became lawful perforce the provisions in the will, making inapplicable 
the case law and statutory safeguards, because they were bought in 
good faith.’’ It was further held that the question resolved itself 
‘*into the proposition that the testator, as he had a right to do, deprived 
himself and his estate of the benefits of the rules of law found in the 
statutes and in the cases, which rules were designed to protect such 
estate funds. The only rule of law of the benefit of which he did not 
deprive his estate was that which requires a trustee to act honestly and 
in good faith.’’ 

In the present proceeding there was not the slightest evidence in the 
record of the type of self-interest or division of loyalty exemplified by 
the purchase for the trust of a security owned in individual title by the 
fiduciary. The law condemns such a transaction and brands it as a 
breach of trust. Matter of Long Island Loan & Trust Co. (In re Garret- 
son), 92 App. Div. 1, 87 N. Y. S. 65, affirmed 179 N. Y. 520, 71 N. E. 
1133; Matter of Schmidt’s Estate, 163 Misc. 156, 297 N. Y. S. 328. In 
these cases purchases were of whole mortgages. They were not par- 
ticipations acquired under the system approved in Matter of Union 
Trust Co. of New York, 219 N. Y. 514, 114 N. E. 1057, before the enact- 
ment of Section 188 of the Banking Law or those acquired after the 
enactment of that statute for the specific purpose of allocation to various 
trusts and estates. Any element of self-interest in such acquired mort- 
gages was removed by the decisions of the Court of Appeals in Matter 
of Union Trust Co. of New York, supra, and Matter of Flint’s Will, 
240 App. Div. 217, 269 N. Y. S. 470, affirmed 266 N. Y. 607, 195 
N. E. 221. 

Finally, the Surrogate approves the very careful analysis of the facts 
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by the referee and his conclusions upon them as to the circumstances 
surrounding the actual placing of the Smalenbach mortgage and, par- 
ticularly, the valuation and appraisal of the property and the conditions 
at the time of the making of the investment. He correctly applied the 
authorities to these facts in his extended report. The referee has had 
special experience in the trial and determination of the issues involving 
investments in mortgage participations where surcharges were made or 
denied. In the consideration of the questions of fact, he had the oppor- 
tunity of hearing and observing the witnesses as to the circumstances 
leading up to the placement of the mortgage and the value and condi- 
tion of the property in the latter part of the year 1930. He had like 
opportunity to pass upon the facts as to the very small additional invest- 
ment made in 1931. ‘‘To the sophistication and sagacity of the trial 
judge the law confides the duty of appraisal.’’ Boyd v. Boyd, 252 N. Y. 
422, 429, 169 N. E. 632, 634. ‘‘Where truth hangs upon the credibility 
of witnesses, courts should consider the advantages of the trial court 
who has seen and heard the witnesses.’’ Smith v. Smith 273 N. Y. 380, 
383, 7 N. E. 2d 272, 273; Boyd v. Boyd, supra. These observations apply 
with equal force to the determination of an experienced referee. Not- 
tingham v. Nottingham, No. 1, 209 App. Div. 459, 204 N. Y. S. 750. 
Counsel for the principal group of objectants have very vigorously 
argued in their voluminous briefs for a modification of the referee’s 
report. None of the arguments has any merit in law and the authorities 
cited in them have no direct application to the facts of the present pro- 
ceeding. They seek a determination which would form a basis of sur- 
charge not only in this estate, but in other estates, for negligence in the 
placement of the mortgage loan. The loan aggregated $2,800,000 and 
was allotted by participations to various trusts, testamentary, inter 
vivos and personal, and to the custodian accounts of individuals. If 
negligence did exist the amount of the liability would not deter the 
enforcement of a surcharge. In the absence of negligence, however, the 
courts should not be asked to strain to mulct the stockholders of the 
trustee in an amount of such magnitude. It should be noted that the 
contention of counsel for the objectants that these participations were 
bought directly from the corporate trustee is not substantiated by the 
evidence. There was no self-dealing in the accepted use of that term. 
The purchase was from the trustee, not as a bank or trust company, but 
as a trustee of other estates which held the specific securities purchased 
for this estate. There is no rule which prohibits a fiduciary of one estate 
from buying from itself as trustee of another estate, government or 
state or municipal bonds, or mortgages or other securities at a fair value. 
The endless subtleties of controversy cannot conceal the true facts 
in evidence, nor can they be employed to abrogate the well established 
rules and policies laid down in surcharge cases by the Court of Appeals. 
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Matter of Clark’s Will, 257 N. Y. 1382, 177 N. E. 397, 77 A. L. R. 499; 
Matter of Pinney’s Estate, 278 N. Y. 507, 15 N. E. 2d 669; Matter of 
Doelger’s Will, 279 N. Y. 646, 18 N. E. 2d 42; Chemical Bank & Trust 
Co. v. Ott, 274 N. Y. 572, 10 N. E. 2d 557; Matter of Smith, 279 N. Y. 
479, 18 N. E. 2d 666; Mills v. Bluestein, 275 N. Y. 317, 9 N. E. 2d 944. 
One who reads and analyzes with care these decisions must learn that 
where a trustee or other fiduciary acts in good faith with reasonable care 
and unmotivated by self gain or personal dealing, he may not be sur- 
charged for a shrinkage in value or an impaired condition of the security 
or property due to economic conditions over which he had no control. 

The student of those cases must also be convinced that in no event 
can a trustee be held liable for mere error of judgment or for unfor- 
tunate results which he could not be expected to foresee and was power- 
less to prevent. Matter of Clark’s Will, 257 N. Y. 132, 177 N. E. 397, 
77 A. L. R. 499. 

Tax costs and submit decree on notice confirming the report of the 
referee and settling the account accordingly. 





